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The correct definition and description of concepts in legal science
play an unparalleled role in the accurate analysis of issues, the swift
resolution of related problems, and legal education. One of the
significant and disputed issues that has remained unresolved, and
constitutes the main question of this article, is whether, despite the
conceptual distinction between "obligation" and "contract", their
subject matters are also distinct. In other words, which of the four
logical relations applies between the subject matter of a contract
and that of contractual obligations? There is considerable
disagreement among legal scholars on this matter. Some prominent
figures maintain the unity, while others advocate the duality of the
subject matter of obligation and the subject matter of contract. It
appears that neither of these two views can be entirely correct in
absolute terms, and each only expresses a part of the reality. In this
theoretical and analytical research, we have concluded that not only
must a distinction be made between the subject matter of transfer
contracts and that of obligational contracts, but also a clear
differentiation must be drawn between the infinitive and the passive
participle/product meanings of these two terms. In effect, in
transfer contracts, the subject matter of the obligation and the
subject matter of the contract are identical. However, in
obligational contracts, the subject matter of the obligation (in its
product sense) differs from the subject matter of the contract. The
subject matter of the obligation in obligational contracts is an asset
or an act, whereas the subject matter of the contract in these
contracts is the legal responsibility and liability of the obligated
party. Consequently, it must be stated that the relationship between
the subject matter of the obligation and the subject matter of the
contract in transfer contracts is equality, while in obligational
contracts  this  relationship is nothing other than
distinctness/opposition.

Cite this article: Akhoundi, R.; Shahbazi, M. (2026). The Subject Matter of the Contract and
the Subject Matter of (Contractual) Obligations: Unity or Duality. Civil Jurisprudence
Doctrines, 18(33), 11-39. https://doi.org/10.30513/cjd.2025.6210.1979
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Extended Abstract

Introduction

A precise conceptual description of the fundamental notions of contract
law constitutes a prerequisite for the formation of coherent juristic and
legal analyses and for the systematic formulation of rules suitable for
judicial and educational application. One of the significant theoretical
issues in this field concerns the distinction or unity between the subject
matter of the contract and the subject matter of contractual obligation(s).
This issue is particularly important because, on the one hand, contract and
obligation differ in concept, nature, and function; yet, on the other hand,
many legal writers refer to the "subject matter of the contract" and the
"subject matter of the obligation" using similar or even synonymous
expressions without a clear conceptual distinction. The principal question
of this article is therefore as follows: despite the conceptual difference
between contract and obligation, are their respective subject matters also
different? If unity or difference exists, what logical relationship — among
the four classical logical relations (al-nisab al-arba ‘ah) — governs the
relationship between the subject matter of the contract and the subject
matter of the obligation?

By examining various doctrinal views — some advocating the unity of the
subject matter of the contract and that of the obligation, and others
supporting their duality — the article demonstrates that the disagreement
largely arises from a confusion between two conceptual levels: (1)
contract and obligation in their verbal noun sense (as the process of
declaration and creation of a legal relationship); and (2) contract and
obligation in their deverbal or product sense (as an established legal
situation consisting of rights and duties). On the basis of this distinction,
a clear analysis of the object related to the subject matter of the obligation
is presented. In this regard, the subject matter of an obligation may,
depending on the case, consist of property (a corporeal object, usufruct, or
right), an act (performance or abstention), the realization or extinction of
another obligation, and similar matters. Furthermore, different
classifications of the subject matter of obligations — such as generic and
specific, fungible and non-fungible — are examined and compared with
other legal systems.



In English law, although "goods" are defined as personal movable
property (with certain rights excluded), judicial practice and legal doctrine
effectively recognize that various rights, shares, and intangible assets may
serve as consideration and therefore function as the subject matter of
transactions. This occurs without drawing a distinction between the
subject matter of the obligation and the subject matter of the transaction
comparable to that found in some Iranian and French legal writings.

Method

This article adopts an analytical-comparative method and simultaneously
draws upon the foundations of Imami jurisprudence, Iranian civil law, and
comparative law — particularly French and English law. It first revisits
the concepts of contract, transaction, obligation, and subject matter in two
dimensions: the verbal noun sense and the deverbal (product) sense. It then
relies on statutory texts — including Articles 190, 214, and 200 of the
Iranian Civil Code, Article 1110 of the French Civil Code, and the rules
concerning "goods" in English law — to demonstrate that the subject
matter of a transaction is not confined to tangible objects. Proprietary
rights, benefits, labor, and even certain intangible rights may constitute
the subject matter of contracts and obligations.

Within this framework, the distinction between the subject matter of the
contract and the essential effect of the contract is precisely explained. The
essential effect of a contract refers to its principal legal consequence and
typical purpose, whereas the subject matter of the contract refers to the
object in relation to which transfer, assignment, or commitment occurs.
For example, in a contract of sale, the transfer of the sold property and the
payment of the price constitute the essential effect of the contract, while
the transfer of ownership of a specific property in exchange for a
determined consideration constitutes the subject matter of the contract. In
marriage, the permissibility of marital relations constitutes the essential
effect, whereas the locus and subject matter of the contract is the liability
(dhimma) of the spouses upon which the rights and obligations arising
from such permissibility are imposed.

Findings

In conveyancing contracts, when contract and obligation are considered in
their product sense, the subject matter of the contract and the subject
matter of the obligation are practically identical. This is because the
principal effect of the contract is the transfer of property, and the object of
the obligation is that same transferable property. Consequently, the logical



relationship between the subject matter of the contract and that of the
obligation in conveyancing contracts is a relationship of equality.

In contrast, in promissory contracts, the subject matter of the obligation in
its product sense consists of property or an act (and sometimes a person
within the limits permitted by law and Shari‘a), whereas the subject matter
of the contract is the liability or legal responsibility of the obligor, which
constitutes the locus in which the obligation is established. In such
contracts, the effect of the contract is the creation of an obligation upon
the obligor's liability. Accordingly, the subject matter of the contract is the
liability in which the obligor undertakes the commitment, while the
subject matter of the obligation is the thing that must be performed or
transferred. Therefore, the logical relationship between the subject matter
of the contract and that of the obligation in promissory contracts is one of
mutual exclusivity.

The article also provides a detailed critique of the view advanced by
certain prominent scholars of civil law who regard the distinction between
the subject matter of the contract and that of the obligation as artificial and
unnecessary and, relying on Article 214 of the Iranian Civil Code, reduce
both to "property or an act." By carefully distinguishing between the
object of the declaration of will and the object of the legal effect resulting
from that declaration, and by drawing upon both juristic and legal
opinions, the article demonstrates that although in practice property or an
act often simultaneously constitutes both the locus of the contractual effect
and the object of the obligation, failure to distinguish between these two
conceptual levels leads to ambiguity in issues such as mistake concerning
the subject matter of a transaction, the possibility of nullity or rescission
of contracts, the determination of the scope of legal capacity, and the
precise analysis of certain juristic-legal institutions such as contracts for
the benefit of third parties or the assignment of debt.

Conclusion

The final conclusion of the study is that recognizing an analytical duality
between the subject matter of the contract and the subject matter of the
obligation — while maintaining the distinction between conveyancing
contracts and promissory contracts and also between the verbal and
product senses of both contract and obligation — not only accords with
the foundations of civil jurisprudence but can also contribute to greater
coherence in the provisions of the Iranian Civil Code concerning
transactions, mistake, legal capacity, and the effects of contracts. At the
same time, such an approach provides a more suitable basis for dialogue
and convergence with comparative legal systems.
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Transactions conducted by a debtor claiming insolvency
(Mu'sir) may lack one of the essential conditions for the
validity of contracts, thus rendering them void (Batil) or non-
enforceable. What legal scholars have focused on regarding
a debtor's transactions is the discussion of fictitious
transactions or those motivated by an intent to defraud
creditors (fraudulent conveyance). However, what has been
overlooked is the scenario where the debtor's real
transactions are void or dissolved or are subject to annulment
or ratification, and whether creditors can intervene in such
transactions by way of subrogation (Qa’im Maqami) of the
debtor and file a lawsuit. This research, using a descriptive-
analytical method and library resources, seeks to answer the
question: can creditors, when faced with a debtor's
insolvency and in hopes of the return and seizure of the
specific assets, act as subrogated to the debtor to annul a
transaction? Or can they file a lawsuit seeking a declaration
of nullity or dissolution of his transactions? The findings of
this research indicate that creditors cannot be considered
subrogated to the debtor in all cases. However, regarding the
nullity of a contract due to the absence of one of the essential
conditions for contract validity, or regarding the occurrence
of dissolution, under certain conditions, based on
jurisprudential and legal principles and by proving the
creditors' legal interest (Dhi Nafi‘l), one can accept that
creditors may file a lawsuit as successors to the debtor.
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Extended Abstract

Introduction

One of the issues that has consistently been the subject of debate in the
field of law is the extent to which creditors may have recourse to the assets
of debtors who fail to discharge their obligations at the due date, and
creditors without security seek, through judicial proceedings, to identify
the debtors' assets in order to recover their claims. In the meantime,
debtors sometimes transfer ownership of their assets to third parties before
the debt becomes due or before the creditor approaches the debtor to
collect the debt, because merely being indebted does not render them
legally incapacitated, nor does it prevent them from accessing or disposing
of their personal property; rather, their assets merely serve as the general
security for creditors. Such transactions are covered regardless of whether
the debtor's motive is to evade payment of the debt or the transaction is
entered into for a bona fide purpose. Ultimately, the practical result is that
creditors do not receive what they are entitled to and are faced with the
debtor's insolvency and inability to pay the debt. This issue has been
contentious as to the means by which creditors may set aside the effects
of the debtor's transactions and satisfy their claims from the debtor's
former assets in specie. The insufficiency of the debtor's assets to satisfy
the debts is itself an indication that the debtor's transactions were carried
out with the intent to evade liability. In gratuitous transactions, by
reference to Article 65 of the Civil Code, the position is clear, and the
transactions may be set aside upon proof of prejudice to the creditors.
However, in non-gratuitous transactions, following the amendment of
former Article 218 of the Civil Code, it is in practice not possible to set
aside such transactions merely by proving intent to evade debt; rather, only
within the framework of Article 21 of the Law on the Enforcement of
Financial Convictions and upon proving the transferee's knowledge can
the contract be rendered unenforceable against the creditors. Moreover,
given the matter's criminal aspect and the presumption of innocence, the
practical application of this provision has been curtailed by the binding
unifying decision and the issued advisory opinions, and it has effectively
lost its efficacy. The question addressed in this study is: Can creditors,
when confronted with the debtor's insolvency, rely on subrogation to
nullify the transaction in hope of recovering the specific assets and seizing
them? Or may they file a lawsuit to declare the transactions void or



automatically rescinded? The subject of this study is to examine whether
creditors, as interested parties, may intervene in void or rescinded
transactions and bring an action by way of subrogation in place of the
debtor.

Method

This research attempts to answer the above questions using a descriptive
and analytical method, relying on library studies, by examining the legal
foundations and opinions of jurists and legal authors, and analyzing
judicial practice.

Findings

In cases where a transaction is entirely genuine, it may, by reason of a
defect in the essential requirements for the validity of transactions and the
terms incorporated in the contract, or by operation of law, be subject to
annulment, automatic rescission, or rejection. Creditors who encounter
such transactions may seek to exercise the debtor's rights in the debtor's
stead, thereby causing the assets to be restored to the debtor's estate and
subsequently seized. The issue of creditors' subrogation with respect to the
rejection and ratification of transactions by creditors, where the
transaction still retains legal existence, is raised on the basis of Article 36
of the Insolvency Act and Article 235 of the Probate Act. Whereas Article
36 of the 1934 Insolvency Act has nowadays been repealed, and Article
235 of the Probate Act applies only to creditors' actions against an
insolvent debtor, or the restitution of the assets of a debtor claiming
insolvency from third parties.

Conclusion

In respect of the automatic rescission of a transaction, where such
termination occurs by operation of law, in conveyancing contracts, given
that only the loss of the sold property prior to delivery and the permanent
impossibility of delivery of the subject matter are conceivable, in practice
it falls outside the scope of the discussion of restitution of the very
property and the possibility of its attachment and seizure by creditors.
However, where the rescission occurs by virtue of a dissolving condition,
it must be treated given its contractual basis accordingly: a distinction
must be made between (1) the situation where the parties take no action
(whether by omission or abstention) in furtherance of the contract, or
conversely take action, and (2) the situation where, through their conduct,
they bring about ratification and confirmation of the subject matter of the
contract. In cases where, upon the occurrence of the dissolving condition,



the parties take steps to perform the subject matter of the contract, due to
the contractual origin of the dissolving condition, it has not yet progressed
from the stage of actuality to that of effectiveness because its effectiveness
is contingent upon the entitled party invoking it. Thus, the contract has not
been rendered legally dead, and the matter is analogous to the creditors'
right to reject transactions, and in such circumstances, there can be no
question of creditors' intervention. However, where the parties in fact take
steps to confirm the rescission, or take no action (whether negatively or
positively) after the occurrence of the condition, this situation may be
regarded as the legal death of the contract, and the rules governing void
contracts regarding creditors' intervention shall apply. Regarding nullity
due to the essential conditions of transactions, with reference to the
Islamic jurisprudential rule prohibiting the unlawful appropriation of
another's property, and to the interpretation of "batil" in its customary
meaning (a concept not limited solely to intrinsically unlawful (haram)
property but also encompassing void transactions), and by virtue of the
other party's possession where the other party still holds property
belonging to the debtor arising from a void transaction, and in view of the
principle /a darar (no harm) — as the debtor's failure to take action to
declare the transaction void or to invoke its automatic termination results
in prejudice to the creditors — and also the concept of "legal interest" as
defined by civil procedure lawyers (namely, that whenever a person
derives a benefit from a lawsuit, they are deemed to have an interest in the
action). In a lawsuit brought by creditors seeking a declaration of
invalidity or automatic termination, specifically and by way of
subrogation to the debtor, the debtor's specific property is restored to his
estate, thereby making it amenable to seizure.
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The present study adopts an analytical approach to examine the legal and
jurisprudential challenges of digital currencies in the formation of traditional
contracts such as sale, lease, and loan. The focus on these contracts is due to
their status as the most important instruments for the transfer of assets within the
legal and jurisprudential system. Considering the accepted definitions in civil
law and jurisprudential texts, which rcﬁard these contracts as transferring the
specific asset or its usufruct, the central question is: to what extent are digital
currencies, with their non-tangible and digital nature, compatible with this
framework? Furthermore, the seizability of digital currencies within the
framework of Islamic jurisprudence and Iranian civil law will be examined. In
this regard, the present research focuses on the general criteria and existing
overarching rules in law and jurisprudence, attempting to adagt digital currencies
to these criteria, rather than creating mew criteria for their legitimacy or
illegitimacy. The research findings indicate that in Islamic jurisprudence, digital
currencies, due to possessing monetary value, transferability, and legitimate use,
can be the subject of a sale or loan contract, However, leasing these assets faces
challenges due to ambiguity in defining their specific and legitimate usufruct. In
this context, the principle of permissibility can also be considered when
examining the legitimacy of these transactions. Nevertheless, some ﬁjurists
believe that transactions involving digital currencies are speculative and fraught
with risk, and their validity cannot be accepted. In this regard, attention to the
fatwa of the Supreme Leader is also necessary. In Iranian civil law, the sale and
loan of digital currencies are accepted due to their economic value and
transferability, but their lease requires a revision of the classical principles and
conditions of lease contracts. On the other hand, the seizure of digital currencies
as an executive measure in Iranian civil and criminal law faces legal and technical
obstacles due to the unique characteristics of these assets, such as anonymity,
decentralization, and dependence on technological platforms. This research
emphasizes the necessity of drafting clear and com;l)rehensive regulations for this
domain to ensure both their religious and legal legitimacy and the executive
efficiency of these regulations. Given the existing challenges, it is proposed that
the legislator, considering various jurisprudential Viewlg)oints, especially the
fatwa of the Supreme Leader, draft regulations that, while preserving public
interests, prevent the misuse of these financial instruments. The research method
in this article is descriptive-analytical.
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Extended Abstract

Introduction

Today's world is moving toward digitalization at an unprecedented pace, and
digital currencies, as one of the prominent achievements of this transformation,
have fundamentally challenged economic, commercial, and legal structures.
These emerging assets, operating on blockchain technology without centralized
oversight, have redefined traditional concepts such as ownership, transferability,
and economic value within a new framework. With the widespread integration of
digital currencies into transactions, complex questions have arisen regarding their
compatibility with various legal and jurisprudential systems. In Islamic and
Iranian civil law, the foundations of contracts are based on concepts such as offer
and acceptance, party capacity, definite subject matter, and legitimate purpose.
Within this framework, the status of digital currencies as the subject matter of
contracts remains a topic of debate and analysis.

The significance of this issue can be examined from two perspectives. First, the
increasing use of digital currencies in daily and commercial transactions,
particularly in societies facing international financial and banking restrictions,
necessitates the provision of a legal and religious framework to regulate such
transactions. Second, there is a need to formulate clear rules to determine the
limits of ownership, transfer, and seizure of digital currencies in legal and criminal
claims. The results of this research can serve as an important step toward
addressing legal gaps related to digital currencies and facilitating the development
of regulations aligned with modern economic and technological realities, thereby
assisting the legal and judicial community in confronting this emerging
phenomenon.

In Islamic jurisprudence and Iranian civil law, property refers to something that
possesses economic value and can be valued in monetary terms. The concept of
property in the legal system is dynamic and constantly evolving. Many things that
were not considered property in the past are now recognized as such. Digital
currencies, despite lacking physical existence, possess economic value and
transferability, which are fundamental characteristics of property. Accordingly,
this research seeks to answer the fundamental question: To what extent can digital
currencies be the subject of traditional contracts such as sale, lease, and loan
within the framework of Islamic jurisprudence and Iranian civil law? Furthermore,
what are the possibilities and obstacles regarding the seizure of these assets in
legal proceedings?

Method

This research employs a descriptive-analytical method. The data collection
process is library-based, utilizing authoritative sources in Islamic jurisprudence,
Iranian civil law, and relevant legal articles and theses. The analytical approach
involves examining the fundamental concepts of property, sale, lease, and loan in



Islamic jurisprudence and Iranian civil law, and then applying these concepts to
digital currencies. The research focuses on general criteria and existing legal and
jurisprudential principles rather than creating new standards for the legitimacy or
illegitimacy of digital currencies. The analysis is based on the premise that digital
currencies, despite their novelty, can be evaluated within the framework of
established legal and jurisprudential principles. The research also considers the
opinions of contemporary jurists, including the fatwa of the Supreme Leader of
Iran, and examines the practical challenges of implementing legal rules regarding
digital currencies.

Findings

The research findings indicate that digital currencies possess the essential
characteristics of property in Islamic jurisprudence and Iranian civil law.
According to jurisprudential definitions, property is something that has economic
value, is desirable to rational people, and can be exchanged for other valuables.
Digital currencies, such as Bitcoin and Ethereum, meet these criteria: they have
economic value determined by supply and demand in global markets, they are
desired by rational individuals for various purposes including investment and
exchange, and they can be transferred from one person to another through digital
platforms. The fact that digital currencies lack physical existence does not
preclude them from being considered property, as the concept of property in
contemporary jurisprudence includes intangible assets. As Ayatollah Alavi
Gorgani has stated in response to a religious inquiry, if such currencies have
governmental and international credibility and are protected from fraud and
deception in transactions, trading them is permissible, and cryptocurrency mining
according to governmental regulations is not problematic.

Regarding the contract of sale, the research findings demonstrate that digital
currencies can validly be the subject of sale contracts. Sale in Islamic
jurisprudence and Iranian civil law is defined as the transfer of ownership of
property in exchange for a specified consideration. For something to be saleable,
it must have economic value, be transferable, and be definite and specified. Digital
currencies satisfy these conditions: they have economic value, they are
transferable through digital networks, and they can be specified in terms of type
and amount. Unlike fiat currencies, which primarily serve as a medium of
exchange and are not typically the subject of sale contracts themselves, digital
currencies function more as independent assets with economic value and can
directly be the subject of sale. The principle of permissibility (ibahah) in Islamic
jurisprudence also supports the validity of such transactions, provided they do not
involve prohibited elements such as usury or excessive uncertainty (gharar).
However, it should be noted that some jurists argue that digital currency
transactions involve uncertainty and risk, questioning their validity. In this regard,
attention must also be paid to the fatwa of the Supreme Leader of Iran, which adds
another dimension to the jurisprudential analysis.



Concerning the contract of loan, the research findings suggest that digital
currencies can be the subject of loan contracts. Loan in Islamic jurisprudence and
Iranian civil law involves transferring ownership of property to another person
with the obligation to return its equivalent in terms of quantity, type, and
description. According to Article 648 of the Iranian Civil Code, a loan is a contract
wherein one party transfers ownership of a certain amount of their property to the
other party so that the latter returns its equivalent in terms of quantity, type, and
description, and in case of impossibility of returning the equivalent, pays the
market value on the date of repayment. Digital currencies, despite being
intangible, can fulfill these requirements: the exact amount of the same type of
digital currency (e.g., Bitcoin or Ethereum) can be returned without difference in
type or quality to the lender. The main challenge, however, lies in the extreme
price volatility of these currencies, which may result in significant value
differences between the time of lending and repayment. It is important to note that
unlike common perception, loans are not limited to money; the law stipulates that
loans can apply to any type of property. The possibility of lending digital
currencies is consistent with the fundamental requirement of a loan, namely the
ability to return the equivalent in terms of quantity, type, and description.
Regarding the contract of lease, the research findings reveal significant
challenges. Lease in Islamic jurisprudence and Iranian civil law involves
transferring the usufruct (benefits) of a specified asset to the lessee in exchange
for a specified consideration. According to Article 466 of the Iranian Civil Code,
lease is a contract whereby the lessee becomes the owner of the usufruct of the
leased property. For a lease to be valid, there must be a specific and legitimate
benefit that can be transferred to the lessee without destroying the original asset.
Digital currencies present a fundamental challenge in this regard: they do not have
independent benefits separate from the asset itself that can be transferred. Unlike
physical assets that generate usufruct through use without being consumed, digital
currencies are typically consumed when used for payment or investment. The
enjoyment derived from digital currencies comes from their exchange value, not
from usufruct in the traditional sense. The leased property must be capable of
surviving throughout the lease period so that the lessee can benefit from its
usufruct without destroying the original asset. In the case of digital currencies, any
transaction involving their use as payment or investment would involve
transferring ownership, not merely usufruct. Therefore, leasing digital currencies
lacks a solid jurisprudential and legal basis due to the absence of independent and
specific benefits.

Nevertheless, some platforms have created mechanisms for lending digital
currencies whereby users can lend their digital currencies to others and receive
specified interest in return. This mechanism more closely resembles a loan
contract than a lease contract, as the recipient has complete control over and can
consume the digital currencies. The development of such platforms indicates



market demand for mechanisms to generate returns from holding digital
currencies, but these mechanisms require careful legal analysis and classification.
Regarding the seizure of digital currencies, the findings indicate that while
technical seizure is possible due to the storage and transfer capabilities of these
assets, its implementation requires appropriate legal and technological
infrastructure. Seizure as an enforcement measure in Iranian civil and criminal
law faces legal and technical obstacles due to the unique characteristics of these
assets, including anonymity, decentralization, and reliance on technological
infrastructures. The absence of clear regulations and effective legal tools for
seizing these assets in Iran could lead to practical obstacles in executing judicial
decisions. Digital currencies are stored in digital wallets protected by private keys;
without access to these keys, seizure becomes practically impossible.
Furthermore, the decentralized nature of these currencies means there is no central
authority to comply with judicial orders for freezing or transferring assets.

Conclusion

Digital currencies, as one of the innovations of the digital age, have challenged
traditional legal and jurisprudential concepts. This research has examined the
possibility of transferring the property or its benefits in digital currencies within
the framework of Islamic jurisprudence and Iranian civil law, focusing on
contracts of sale, lease, and loan.

The research findings demonstrate that in Islamic jurisprudence and Iranian civil
law, digital currencies can be the subject of sale and loan contracts due to their
characteristics such as property status, transferability, and economic value. This
conclusion derives from the criterion of property in jurisprudence and law, which
is based on rational benefit and exchange value, both of which digital currencies
possess. Digital currency, despite lacking physical existence, resembles non-
physical property such as fiat currency in terms of financial and economic
characteristics. Therefore, the sale of digital currency is not only possible but also
aligns with jurisprudential principles. Regarding loans, digital currencies can
theoretically be lent due to their similarities with traditional currencies, but the
absence of clear laws and existing legal challenges necessitates careful
consideration of applicable regulations in the field of digital assets when
conducting such transactions.

In contrast, leasing digital currencies faces serious challenges because defining
lease as a contract based on specific and legitimate benefits is difficult to apply to
these assets. Digital currency lacks independent benefits that can be transferred to
another without destroying the original asset. Leasing digital currencies requires
a revision of the classical principles and conditions of lease contracts and is not
justifiable within the current legal framework.

Regarding the possibility of seizing digital currencies, the findings indicate that
while technical seizure is possible due to the digital storage and transfer
capabilities of these assets, implementation requires appropriate legal and



technological infrastructure. The absence of clear regulations and effective legal
tools for seizing these assets in Iran could lead to practical obstacles in executing
judicial decisions. This situation underscores the necessity of developing specific
legal procedures for identifying and seizing digital currencies.

It is essential to note that some jurists maintain that digital currency transactions
involve uncertainty and risk, questioning their validity. Additionally, attention
must be paid to the fatwa of the Supreme Leader of Iran on this matter. The
existence of diverse jurisprudential perspectives necessitates the formulation of
comprehensive regulations that can accommodate different views while ensuring
legal certainty.

Therefore, it is recommended that legislators and religious authorities revise
traditional principles and rules to develop regulations appropriate to the nature of
digital currencies. These regulations must not only ensure religious legitimacy but
also address the practical needs of transactions and litigation involving these
assets. Given the existing challenges, it is recommended that legislators consider
various jurisprudential perspectives, particularly the fatwa of the Supreme Leader,
to formulate regulations that safeguard public interests while preventing the
misuse of these financial instruments. Furthermore, strengthening technological
infrastructure and developing legal procedures for identifying and seizing digital
currencies can contribute to better regulation of economic and commercial
relations.

The present research provides a foundation for deeper examination of issues
related to digital currencies and reveals the necessity of cooperation among jurists,
legal scholars, and technology experts in confronting this emerging phenomenon.
This research also emphasizes the necessity of drafting clear and comprehensive
regulations to govern this domain, ensuring both religious and legal legitimacy
while guaranteeing practical enforceability.
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The spread of contagious diseases poses serious
jurisprudential-legal challenges to the health system and
the life of human societies. Human testing and the mass
administration of emerging vaccines, due to their potential
side effects versus the necessity of combating the disease,
represent a clear instance of conflict between two interests
(preserving individual health from vaccine side effects and
preserving public health from the disease). This research
aims to analyze the ruling on this issue, employing an
analytical-descriptive method and a comparative approach
to examine the foundations and evidences of Imamiyyah
and Sunni jurisprudence. The main question is: what is the
jurisprudential ruling on vaccine testing and administration
in Islamic schools of thought? The research findings
indicate that both schools, relying on common principles
such as the obligation to preserve life/soul (as one of the
primary objectives of Sharia, Maqasid al-Shari‘ah), the
rule of no harm (Qa‘idat La Darar), the rule of necessity,
and the necessity of prioritizing the more important
interest, concur on the permissibility (Jawaz) of human
vaccine testing under conditions such as informed consent
and minimal risk. Furthermore, in situations where
vaccination is the only effective way to control the disease,
the Islamic ruler (Hakim al-Shar) (based on the Wilayat
al-Fagih in Imami jurisprudence and public interest
(Maslahah ‘Ammah) in Sunni jurisprudence) can make it
mandatory. Minor differences primarily emerge in the
foundations of reasoning and some subsidiary issues, such
as the use of forbidden (Haram) ingredients in vaccines,
which, under conditions of necessity, also leads to
permissibility.
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Extended Abstract

Introduction

The rapid emergence and global spread of novel infectious diseases
in the contemporary era, most notably the COVID-19 pandemic,
have confronted human societies with unprecedented challenges
regarding public health and bioethics. In this critical context, the
development, testing, and widespread distribution of vaccines are
universally recognized by the scientific community as the most
effective strategies for preventing epidemics and reducing mortality
rates. However, the path from vaccine development to mass
immunization is fraught with complex ethical and jurisprudential
questions that require rigorous analysis within the framework of
Islamic law. On the one hand, the process of testing vaccines on
human subjects involves potential risks and side effects, raising
concerns about the sanctity of life and bodily integrity. On the other
hand, any delay in this process could result in the loss of countless
lives, thereby engaging the collective responsibility of society and
the state. Given that the Shari‘a of Islam claims to be a
comprehensive religion capable of responding to human needs in
every era, elucidating the ruling of this issue from the perspective
of Islamic jurisprudence is a necessity.

While there is a growing body of literature addressing the
government's civil liability regarding infectious diseases or the
general medical ethics of treatment, there is a significant gap in
comparative research that specifically examines the jurisprudential
rulings on "vaccine clinical trials" and the "prioritization of vaccine
distribution" from the dual perspectives of Imami (Shi'a) and Sunni
jurisprudence. Previous studies have predominantly focused either
on the purely medical aspects or have analyzed the issue through the
lens of a single Islamic legal school, often neglecting the
comparative dimension that highlights the universality of Islamic
legal principles. This research aims to bridge this gap by conducting
a comprehensive comparative analysis. It seeks to answer
fundamental questions: What is the Sharia ruling on human testing
of vaccines? Is vaccination mandatory or voluntary? How should
vaccines be prioritized among different societal groups? And what



is the ruling on importing vaccines from hostile nations? By
analyzing the shared and distinct principles of the two major schools
of Islamic thought, this study aims to provide a robust legal
framework for bioethical decision-making in Muslim societies.

Method

This research is characterized as an applied study in terms of its
objectives and employs a "descriptive-analytical" method with a
"comparative" approach regarding its nature. The primary data
collection technique was the library method, involving a meticulous
examination of first-hand sources including the Holy Quran, Hadith
collections, and authoritative jurisprudential, exegetical, and legal
texts from both Imami and Sunni traditions. The research process
involved several key steps: (1) Conceptualization and keyword
search of key jurisprudential terms such as "Preservation of the
Soul" (Hifz al-Nafs), "No Harm Rule" (La Darar), "Public Interest"
(Maslahah), "Necessity" (Idtirar), and "Ruler's Authority"
(Wilayat), (2) Data extraction of opinions from prominent classical
and contemporary jurists as well as contemporary fatwas and
resolutions from international Islamic figh academies; (3)
Comparative analysis of the gathered data across four main axes:
the legitimacy of human testing, the mandate for vaccination,
prioritization protocols, and issues related to vaccine ingredients
and origin; (4) Synthesis of findings to derive general rules
applicable to modern public health crises. Ethical considerations
were strictly observed throughout the research, including accurate
citation of sources and avoidance of misrepresentation of jurists'
Views.

Findings

The findings of this comparative research reveal a profound
convergence between Imami and Sunni jurisprudence regarding
vaccination, despite differences in their methodological origins. The
results are detailed in the following thematic areas:

Fundamental Principles and Rules: The analysis demonstrates that
both sects rely on a shared set of high-level legal maxims to address
health crises. (1) Preservation of the Soul: Both schools consider the



preservation of life as a paramount duty, grounded in Quranic verses
prohibiting self-destruction (7ahlukah) in Imami thought, and
elevated to one of the five essential objectives of the Sharia
(Magdsid al-Shart‘a) in Sunni thought. (2) The Rule of No Harm:
This universal maxim is pivotal, where refusing vaccination during
a pandemic is not merely a personal choice but a potential act of
harm against others. (3) Balancing Conflicts: When the potential
minor harm of a vaccine side effect conflicts with the definite major
harm of a deadly virus, both schools prioritize the "Greater Interest"
or "Repelling the Greater Corruption" (Daf" al-Afsad).

Legitimacy of Human Vaccine Testing: The study found that testing
vaccines on human subjects is religiously permissible subject to
strict conditions. First, Informed Consent: Based on the principle of
"Sovereignty over one's body" in Shi'a thought and the requirement
of "Patient Permission" in Sunni thought, the volunteer must
provide free and informed consent. Second, Risk Mitigation: The
risk to the volunteer must be reasonable and not tantamount to
suicide. If pre-clinical trials are successful and there is a rational
hope for success, participation is viewed not as self-destruction but
as a commendable act of "Altruism" to save the community.
Mandatory vs. Voluntary Vaccination: In normal circumstances,
vaccination remains voluntary based on the principle of original
freedom (As! al-Bard 'ah). However, in the event of a pandemic
where experts deem vaccination the only viable solution, the
Religious Ruler has the authority to issue a binding decree
mandating vaccination. This authority is derived from "Public
Interest" in Sunni figh and "Governmental Rulings" in Imami figh.
Prioritization and Ethical Allocation: The study confirms that
resource allocation must follow the rule of "The Most Important,
then the Important". Medical staff are the first priority because
preserving their lives equals preserving the healthcare system itself.
Vulnerable groups (the elderly and those with underlying
conditions) take precedence over the healthy general public because
the risk of death for them is imminent.

Importation and Ingredients: Vaccines containing prohibited
substances like porcine gelatin are permissible under the rule of
"Transformation" (Istihdlah) — where the chemical nature changes



— or purely based on "Necessity" (/dtirar) if no halal alternative
exists. While the primary rule prohibits strengthening enemies (Nafi
al-Sabil), in a state of dire necessity where no other life-saving
alternative exists, importing from hostile nations becomes
permissible to the extent necessary to save Muslim lives.
Conclusion

This research concludes that Islamic jurisprudence is not a barrier
to medical progress but provides a sophisticated ethical framework
for navigating bioethical dilemmas. The comparative analysis
highlights that while Imami and Sunni schools may differ in their
usil (roots) or specific terminologies, their practical rulings on
vaccination are strikingly similar due to their shared focus on the
ultimate goals of the Sharia: the preservation of life and the removal
of harm. The hypothesis of convergence between the two sects is
confirmed, as both traditions move beyond the literal meanings of
evidence to adhere to the "spirit of Sharia," which is the preservation
of life and public interest. The implications of these findings are
significant for health policy in the Muslim world. The confirmation
that "Public Interest" supersedes "Individual Autonomy" during
pandemics provides religious legitimacy for state-mandated health
measures. It is recommended that future research focus on the
"Criminal Enforcement of Vaccination Refusal" and the "Civil
Liability of Pharmaceutical Companies in Case of Adverse Effects"
from the perspective of comparative Islamic jurisprudence.

Authors' Contributions

The corresponding author (Mohammad Bolhasani) was responsible
for all stages of the research, including conceptualization, resource
extraction, data analysis, and manuscript writing.

Data Availability Statement

The data supporting the findings of this study are derived from
library-based sources. No original datasets were generated or
analyzed during the current study. No field or confidential data
exist.

Acknowledgements



The author wishes to express gratitude to the esteemed professors
and reviewers who, with their valuable comments, contributed to
the enrichment of this work.

Ethical Considerations

In preparing this article, the principles of academic trustworthiness,
accurate citation of sources, and avoidance of plagiarism and
scientific misconduct have been fully observed.

Funding
This research was conducted at the author's personal expense and
received no organizational financial support.

Conflict of Interest
The author declares that there is no conflict of interest regarding the
publication of this article.

Declaration on the Use of AI Tools in the Writing Process

In preparing this article, the author used an artificial intelligence tool
(Gemini) solely for literary editing and text structuring. After using
the tool, the author reviewed and verified the generated content and
assumes full responsibility for the content.






L

A:a’U/ "J/‘

q ‘ Print: 2251- 936x
) Online: 2783- 3690

Oy A 0 STy (3353 g Cumd 5315y

CANEWCE PURVEN

0Bl Ol chton ooy odhar! pole olKnils (ol 4 4y (6,355 (Gymtils (ytms ok 5.1
mohammadbolhasanil367@gmail.com

oS>

- e

e oMbl

L b gty polyr Sl 5 ol ol 15,51y slags o o
G5 5 Sl e 3l o axlin i (S5 - g la Bl
st ol 53 ezl (o)lse s Jods 4 g GlapmSTy ages
S e By colias 55 0 o215 5k Gz (5ylo b 4l
b ot el ool (Sl Sl sl cdls Bl 5 Sy (2)lse
SN0 b 5 o - elod iy 4 el () (S (5581 S
I 33l oo o fial g acslol s Al 5 Slo wyp 4 ¢ A ke
sl ol 53 Sl G5 5 ol o (S oS e 0T Lo
ol 4 S e 95 a8 aS s e olis G (slaassly S
ol ol 5 (S Olpean) o Lol g Opeen (St
Sl el odias i pgd 5 g BusB oY BB (3
033 Bl 5 ST el o il b co STy Sl s
A ob LS O linSly o8 ol 55 cpizman ls iG] (S
s eaalal 4B > a By bl ) g3 (S il lo sles sl
Sl slas .S ol o Ll o (i Jal a5 53 asle Cmel iz
Sostarul dzile o3 Jlos Sp s ol Sl 3 Bias S
Sl @ egras Jald s a0l aS b s psehs STy 53 pl LS5

S s

;;‘:‘Aﬁj’:.’ o g9

VFeX/o AN sl o b
VFeX/o0/YY 15,5030 &b
V¥ o8 I¥ 1 by
(NS WA 2| 7 PR
\Yo¥/AIYO

Ano3lads’
REEREDE Y}
BETEE e W FC
gl olde i
Yy oY ool

SR AR AR DAV FIPRVEY: 6\-°=°')y:\ o 4B 53 Sy 5555 5 G (G385 L(1F00) L dazes ¢ el sl

@ https://doi.org/10.30513/¢jd.2025.5637.1920 .\Y0
st o Pl S



mailto:mohammadbolhasani1367@gmail.com
https://doi.org/10.30513/cjd.2025.5637.1920
https://orcid.org/0009-0003-4494-8653

VoV Mym/w%ﬁdﬁﬁ)>w5‘j&w)3‘}wéj5b

AoNao

S Solons 36k o s 53 s S5 sla Al S5 51 S
o233 S e g |y oLl i gsdis Dl o 45 S ol Wy 53 515,580,
Sl e b 255 (8t ol o ife Ol Sy 35 5 Ll cOles
e Sl (635 3 Sy o o S 51 gyt (S5 rne g 5 SIS
G503 o 31 1AL ol 331 i a1 s 4 5 sl olee b ccul
S il 3130 o pled (Sl o SOl Ol cnd @ ol ol 53 3G
O ol O 53 (gt Sl o Sely 5 ol w3 il
sl (5950 ($0l sl 4 Jlate 5l alis ] ("<>

5815 sl (g5l JL3 5 ss st e b 3 ols tagy daz s
50l 1S g 0 485 ol 5 s G S B sl bl b S oy
S oo bl 3315 g (Comw Ja) g anelal) o b ad Jace 51 STy 5055
S ol8s 4 L b wilesg Sy ate 51 B b oty Slanios L2
A3l g Gl STy L bl sumys Hliigs ol sy ol Cade
> granly pmibanl s ol 0 phnl Sy g CxSs 55 noliazs| 5 St
3 gl aSly @ ol (o5 55 un gl (Sl a3 (S oS
5L el dlie ol Sz caw Jal 5 agalal 4 e 51 ST o)l
G2oP 3 Sl e (S stz 3 (e A )3 Cmy oS> dslB
e o855I 0T ey o5 Jilws (3 4 0L 52 5038 oy ages
e R

Pl 5 S At is ol B SIS s 5 S Ol )
43,5553 oo 5 (n 990 o3 Sle el O (sl gy 5 ST
Cedizen Loy Loy codalys oo Ay 4 O ol s llw a5 _5Yle 5 el
wandl. 03 oSS by 4 ol ol i b e s el 5 (S
el odalys o d iy 4 1,81y slaglew 2055 SYs ple iy o



L 015,81y lacg)bon 5 Lk 55 oS eyt e g (g5LS Ty sla
5> el lal _upi 5 4l s 51 Us)S a1 3U (a8 Cdyt e
st (oSl Sl s 8 (S s 0Dl A o Sl o
analo S US 5131 5y 4lte lagls 5 STy G2l 5 s G o
Al 5 Sl Ats & )8l GLL 3 5 ol Dl a3 oS00 5|
S pMS 53 48 25 o0 ax 1o olieis 5 Olager layy2S 51 STy
RUWAPRUAPS I PN PR PYPEFLS SRS [V

Coniigd 4 30 S Sl wslgd g (Sl I

48 Gl (§592 Sy G35 S oS Dl JoS 43055 51 iy
b dagye Jlawo b agrlse 5o o Jal 5 aslel (slgb oS ol dsld 5 Jsoo
5o 3,5 )13 ey 350 58 a4 pages Comlas 5 Ol
Sl g faa2se 2 421 (ned Gl Jola gaaes calins ) )3 g
553 ol 53 sy go3s St o b s e Slos l 31 (65l v
A5l Bl 3550 ol

eyl wolio G (ol Jgo! 31 s i Bado> 099 00s 1)

o2 sll 5 o5 oalad 5 S o ead] L) ol gl 5 ol L
DI 55 ol ys s oS ol Pl n 3 50 rL§>-|

b LAY 5 a0 47505 95 gy ol 3 A caalel b
50 a5 S a g oS 3 35 Il 51 S (040 Je,dn) €351 I
s 5 e 3 e3slec o iy 35 S oS (Y8 el 13l 2
gt a0 aS |y Jas a daze Sllsy 5 LT ool 4 sl b g i I3
Llawdls pl= 353 Ol 38y cd Sl 2eie Yo i Jlex| L b oadad
Ve o PP OFF o)

(EPYPA IR oSO VPR (PRI LW PO WS B PYCI IR Y Y-
o Blyedh porye SIS 53 (obLs plel G Gldaatadil 5k 4 355 o0 05
=23 (ol Slpgall) o) a5 (gl Comp 2 S ol



\oq Mym/w%ﬁdﬁﬁ)>w5\j&ﬂ)3}w§j5b

L o | i« Jae bas i Bas 05 L 13l wilele aS Wl
G55 (S dnlls yngd Blgis & (i Jakm L(FA o N ORIV B2 Ja
b ol 038 4y (db Lol 0lr 3l ilns glawl 55 &Sy olB1 5 (S
ps CSNA 4 zeie oS Sl 55 0leys 5l sea dA LSy e gy CL_M
33,5 o AL o ol Sl 51 S L lae el Bl

syo¥ousB .Y )

(02 g 31 alitne S (Al 3 52 5 555 Y) e ie S5
el b 35 g Calisies Ol 53 ozl 5 3L 390 Aol 31 e

i35 Sl 65U b segS (,.§>- SS Oy cdnnlol adb j5 0de B -yl
g VPN (3Lt plKe) 39y 0 IS @ el s prlis T (sl 4SS
G 31 gl b 315 G 53 Pl il air 53 0o Bl o At e 3 74
Joe 5l b 3l G Ll an 3 3 (Sles) s 2pme 53 35 STy
A3 13 6yle JUESH i Gl) 552 G25me 53 ) 003

Lelsdll) g Sy 8ol ot 51 (G 0ol ol 5 o Joal (slgdh 55
Sl 45 A8 o 0l S 5 oLt iS55 g il (5, dgidl
3BT bl (ol 2 Y o 0PN () 5,8 il 0o ol ) g5 oS 5
sanalr jb 4 aS Gl oo olr U Sty hody pde 55 05 s s
gk e pages Dl

Py codan S (ngo g il p1y3 ¥

ot ydg) Colazs 53 b oS 55 (I 5 015 L el ¢Sy Alis >
Codeas (o5 G 315 STy | G2)lss 51 s colan 5 S
Sl la Jazma b (abab Jas 51 (5,85l

3l B e sl P15 e el 350 SU3 e el QIS s 365 e g Bl 2 O gl )

el data)) b gb) b ) Axh A caslzil S50l (SIS 185 s AA p3B5 25305 c Lo sdal

(083 A5 (xS 4401 U683 5L 535 Ll a1 Cials edatally ccaliall Slaos LIS (354515
(1385 5 Bl G &1 83l 85 (23 U3 i 3 ekl 3T gl K0



. Y -
FY 5 AYe0 Ol 5,5l A z,;;é:ﬂﬁjfl ............................................ Ao

& b 5 me O\l 45{,.§>-}> o> <=L<.;J&)> cdaslel ad Jyol >
JS 0l Lot ils ps (g )y (@D (S 5 2y 5 G fl
o218 31 5 3 (A 35 g (asle Codan) p350 51 (63S SR L anelr
AP (g ekee) Conl (Ao Comlnn) 35 S5 (6l STy K Jroimes b s
VPP o Yo

()l il LSS Qg (el o i ol 4 3 pyghs
o2 @l ol il [ 5 (oSl o 133 (Sl 5 S 12 )
R 5 Rl o5k (b oo Jood (aga op2 033 Sl (g i) (ple
(U Iz oS deldy DS 55 cslodallolaln & Gigpme e
4 ) oy Slaaiged y alog dwlie 5 pdlias Ol s ol & Jomai o
S ore JeosS e oplpln LAY o O 2 ORIF Sl o 5e) IG5 e e ookl
5 e kS (ol ¢ ol S S35 Sy 5 13 (sl Sy Jaions
NCIO PPN

Cyg90 s .F_)

o3litl bl ol (oplee (5 @ STy S G el e A
5 il sl ole w50 oS Y i) el Al O LS5
Al B oygosdel S sl )

VY o) ke 6 516 Y5 £ 528 S 50 335 & 55 ety oS 0ukeB
S Sl b ol Jaim S1eoisls ool ol sl i BLEI 3550 3515
LSS b il (ol b Sy G 4 aeis « Slgs (Silo SO o
SN OT Gopp Al 4Bl sy Pl 5 S Kol s 5 43b o>
Db el g 2l gt

ok Dl 4 ames diils i o e g mabaes 3| (S5l
sodel en sl b (ECFR) wlidss 5y b gyl ghe—s 5 AFA)
S STy Sleslaul (( s 0ol plad Coale 1) (e ul) 80U
Slaslom b ablie gl 5 iUl S ke Coppo 531 S5 oW sl



W Mym/w%ﬁdﬁﬁ)>w5\j&ﬂ)3}w§j5b

LN 03503 (Il oY il pammad Sl gl SLLAND Liles S (dw\ﬁ\q- (S ks
el ol ad oy 55 and polae (Sl 51 (65w Ole 5o oS> oyl

G2iP 5 Dl (b oS el (sl oY (5 oy Bl Jpl )
b (xS 55 53) oDl 4 a5 Las e oloss 5 Lyl oo VA\JJ\)U_MS\j
oy ol b canalr Dl Lot 4 ool g e clae (6350,
29 g 4rlye

b o 31 STy (Sl Cund (gh8 8> .Y

ol 0l 655 20U sl sl STy 0153 45 b ossllS A s
0153 sl S5 5 s 53 018 1 5Kl 5 el 58
Sty ol 2l 8 555 oo ol bl age 0 Ol S Oy el
Sl 35S0 g Olendl glomnir Coalad 5 ol Cen O 3 |y g by
S Sl b el el 5 dgol 5l slasgamme 4 slnul b e ol 5 4ol
Abgls SLBT ol 1l ] ) 53 2 (srns 4 dilo3,S o 5 5ol
J.o.‘:;wj)a}-f C,a-.L..a.a Q\};?-)j

SLET Culoy 90l by 1Y

R sl ooy O (o 5 Oloys daB 4y > 46J.<3> Od yd Byl
Al oglae conl

e sl s ) (cadalw 8By g (uelss ) S ol calil 4 )3
3 p Olasl 3 e blaul (6505 555 o ey pde Lol (Rellsal
(S b (Sl oSt 5 Sl il 5 o il hls s O
S1@OY8 e ARV L 810 il e 53 Bl ool ooy 5 031 09 Lils5 ol
2l el Sl pl 5 SEA g tn Sl (’)'Y byl cols) ) e
5 Flex| Llgh ¢ gz comle 51 b Cdbogls o el (w8 b ol
30 g;fL_..'p)U_sj_..:ClkaJ,a\Slea@ s Dl 5 o)l o 3| Joges



NGANRILE w;bﬁuwﬁwg)w|
abpdy (Jol emalib Sl sl (G2l 03D 035 Bt i Jal )
oS A 35 o bl il (o) (Ssd Egd s pse 5l oS il ol
ol o) e e sl ax s ol 4 0T 5 i oS S 5 S culd
o2 pogde - (FFPP b ot local PV 2 P8 Sl SFOAP 6 o sl s) (el
Aalg el iS eIl sl 031 5 il B3l b 168 ol o
VY a3 wdenl) Sl by 95 ol 392s b e Sl o I 595 (ol aS 6

L08F o

Lol (S350l P Mansl a3 1y (03D s psgie i Jal joolne g el
iadaiol asles,S ST o s 5 esls Lyl (Informed Consent) (ol
55 48 LS o el o 4 g 5855 AOMS) el pplal) 2l
(s 45 63 BIBT 5 by Colidy oS 31 o b Ol (3 2 (Il ps
G e Sy 55 538 Lipgt el oo DL 515l S AT
g el ol e by ol

e Sl Sl o8 eyl oS Ain LS on ol o 5o o b 4 el
colal a8 el dbols 51 68T 5 ailsll el e STy Sl
Syl LS;:—fp-:-Mﬂ-?

S3gh g 3 o g Y Y

313 G Lalal Cllogls Uiy o e Svge o iy St 31
Otz ol & el O e ) ede 58 G 23 dlw 5 0l
Sl ol diab 5 S 55 s Wl s il ol 55 Olos 3lg0 55 5
anle Codlas

& 1B sl b conda 53 2 10l a1 a4 s syl ol LA
oo s ¢ 1080 ) £3SLEEN ] a8l LAY 5 a5 4
i 5V Sl O s Sz oS ol 5> S8 il s ol | 0l
el g Loyt 5 14 )L Glnae il



A\ Mym/w%ﬁdﬁﬁ)>w5‘j&w)3‘}wéj5b

& 45 Gy i Gllas i pl el Gl ae (6l Sl reltnnl o
(S et 58 sl Comlias S 3 sl lasdis Ol oI s
S gt S

ol edas adsl 5 a8 coap sl gls canlal ads Jlas 3
oy ey &Sb Sl 4 JB S sl ol a5 oy i
B3 Ol Lot 4 oets oSy ()l cAntll Ais 55 (315 e it ool
Sl oalaas leayen ool sl diims 5 L3 oo Gl 53 bl 352 Sdazs
G372 A (nSTly s ST clali (Y00 N0z YRS L J15) e s ol
el ] sl Saen lon SO 3l 0Ll b den L 0l 0l lomi sl
S e el Sl Bldas gsa ol )5 CS—3 Glp 5, SO wldbyls
AL g sl o Ll e

srell @3 o) al) fasi A1 o altns el nen il 4 i 5|
255 i 53 (2B O (S Ol 355 0 Jedomd g 20l Ao i 5 ol
53 0 eIl s 4 b T aly 55 Jle Ul oS 428 s ol e &7 Jo5
OYAY (b 3) sl s (5l aSd (s psocle S el | gl sl oler
S 53 S (gl 6Ll a3l S Ol e o gyl A3 LY o e
L34 das Ol (o)) Sy S K51y analor 395 g0 Aol oS S
SR Olpe s (i) Lol G il )3 a5 cond aSUg Blias
(IFA) Ml (ol a8 mozes ¢ bl e ool Comy s IS Aol
ol b b Ol (55 (S Ol ploil g5 Yo )las doliakad o
0350 sl (milis Olowry 5 Sy 0297 il oz 5D 3> (Dl il
sl

4 ot 51 Sy il Cond S Ol n 0l p e Super b
5 ARl e plas (il iomal 2l ) Jal s Cons g5 oD
) Sas Jilim 4 Clbgls gl s B asbod (b cotbsa b b i

03 sl iige 4 (GBI £:18) (658 (DRe ool (@ ey (985 & 5 Jylns



(g Al andils sgm (anelr Olr ) Sip codss 4 olws yous
s ples 5l JolS ABTSI s ST e 4 Cbgls s,
AL ol oS ¢ Jlos|

55U Blims il o o (5l L5 33 o131 gy 5 ol ons iy
22,5 A 5 a2l 2l bl las

(b sk 51 SaCaglyl g uSTy 33,5 5> ¥

Sl St a5 5 ol (S SO STy GopP (6B oS
S S b e b Slelh Ll amsl 55 (Slews faed S 5 Ll S
3ok IS A 3 55 )y abis (S Sy SIEL Olie 5 Ol
S el bl

(SO Lol 38 152 2335 0392 3L Aoye Y

dle g5 dmts (6 S (Lol b o 03,28 (55 los o &S Sl o
O S (8l a3 5 Sl 3l e0lizanl (gl ISalols ol
213 oLl A 5 G ol analar L3 (Gl STy G )10 29

(<ods pde Joh 5 ta=Ul ol s cade 55 a5 (’g’u-"ué"b Sl
) St 5 e 35 Jos 6301 5 Jaol (i 50l 55 il szl
dtd ) S e st (ol a1y 1B IS (glabal 5 ey (605 (s
o5 BB e 35 G Lo STy 50y S aS Sl BLOFE o S R b
cad o ol s icul o s Calog BB gl Ll 3lis yly amel L gl 595 4
ol O Bl as bl S 52585 5 4 STy (3255 4 Ll oo ConsS
olas

(S Bty 9 152) 335 ki ol Ao ¥_Y

4 (o Ja) ol Olanasins 5 dasy (il b okl Al s s 55 lay S
o8 DAl 31 (6,55l 5 0T sl (1 a5 e o L o sy a1
LS o S Dy 4 5Ll 1S S ol 50 el agas GpmlinST



WO Mym/w%ﬁdﬁﬁ)>w5‘j&w)3‘}wéj5b

lod ke STy 2y 0y poye Ll e 6y @S-

FBloae ol Ol ) oSl s sl ol el 4 ot 5|
Slobldans ol 5 hul dnsl rUa.s L el 2ol el L) 5 casle
o598 grrliomnSly Jbs (G0l 5y CB520 g ool Shieul olaly ol
e Sl o&an gl 1y o (e V§>)) 2390 b il e (S il
J.:Sggo o)Li\ &«"(&Ot" G Swyda gjgh.c dg | <>.,\.5.A apol Colos
Gy Auile (el Lol (ol oyl disle) dia 13,0, Lar | BIS ysal 5y oS
X rad g‘gjelu)wl)bﬁ)pe-\%ls‘dbjkﬁ- Sl 51 (553l (sl STy
YFY o

el ol Gl J) oS (sl sl ol e ol 4 oo 5|
radox 5| 33.2‘_5» L3 (gadme

J&bﬁ)\ S odels u_:‘ ((4:-.1—-4.«.“4 J/ 4 ;“ &51'9 cW‘ i ')) Tl
anol oalad m;\ AN o AP (bs ) JEL pagae Celan 5 e
S (G g oS bl Sge ()lony S w83 (Sl srsas gl 5>
A rL>u‘ b)[su::‘ G\SJ)\J 4.5.:.15‘5

a5l 5l U :«f\;in,;iné:guf,tgju;_m‘j::;.s» susl.o
Jo5 cSolos F5d sage 5 ae 52 Jlie o Ol i (o)lee b G
s

g b e _pages S g sld 4 aS_Slael 1 (6,8l :c’b.ijl Lo o
& Al s eSSl Baild 50 gl sl plial . cul (ST (g 5
g S9dens L aS Cosl amsl S (Ggn
o 4ol wl by S SrSaen 0l 53 ae SLYIs 5 G35aw Ol e
by s 5o p’y‘) oSl B3P Sl CsS ppiws lce bl Gl



RS (dw\&pfz

(SUge¥! 48) &aigi 53 Siscaglgl 4 1Y

SN 28l dss s s aes gl S e 4 Sl S a5 )
2 e b aSd (al glaidw Wlg sed duca sl ol ol (g sl
S5 adsl s )3 o8 e o35 Al (@bl o w830 5 (las Glsar Olas
S o s Sl L DelS o3

Cms 5t S I13 513 b SlagllS A 55 058 ool s Ollbgls
R

rEl g B g 55 51098 ol sl s S 098 Olays 53157
Sop2 @) Lo Nl e i (oome o s ol s ool il
Sps 5 odhw plla Jaim U (g5l 0T oo B e 5 i 0L 0
31 5 Gazs Cmlas Sl ol Obles ) (gt 3l 0l s
315 Ol s Flhas Sl

o sbsl c0lays S 31 o s 098) 6slews disas sl sldl 5 Ol ¥
8 e w3 )l by Gl e i Tl )len 45 ol LS,
o 15 ol (bl 55 (gylem) Jloxst oz x> L3 ol S0
ROW RS SN N FETERTE SR RS

3 bt bl Blien el amalor S8 ol c2olg 5320300 psas - F
g or (s bl (JU ooy 55 (S Olen 5 oo

ol gl (Sl oS il ks 5 (S0l al sl !
Cony s S delgd a5 5 (oses Cdlig Oliaaseis 5 O E5) 0>
.wwbg-\)mﬁibochA\)rbésj wle wﬁm.&b

Sy ol g Cudlo 39 (Shdad Jiluo ¥

25 e o 028 53 5 8 Plws (525 5 s IS oS g 5l g
503 8 (S 358 oo e O G i 5 Sy 355 nls opnas
485 3,805y 5 il o o w0 ol Godlaas g S Aol Godas b s o)l



W Mym/w%ﬁdﬁﬁ)>w5\j&ﬂ)3}w§j5b

g (Sytandy 9 (el o 4ijlg ¥

5 02l 5 paSu il Oliee came D 53 5 -l (655l Lo TS
o2olse 9ol oSl sl 5 g (5,58 L Sy GA@.JJ\Q)LA:A ( Slox!
(P Gl b Gl Sty (A8 5 el Sl OF pasu Sl Ll s (S
Sl bl s ol axs Ll ol ol s Jo)lse Lol syls (5590 aso
R V}‘JS BOldan <93 O:" )

By dy SUE Sy alh 8ol uliwl byl 55 ondo 55 8 g sl
JAP(&_A_.«J &_J)jj_.,d).\ﬁdqujh_.ﬂ\ L.)‘ JJ @WJ}A‘J‘O)LM‘ Q‘J..uc)
(sl (el b B 3590 45 0o B (] (A Lo VYO (3]t ) S0) LS s
(S i1y diy) s oS o Sly b (6o Sl 145 4iS s La
b ,Ros s adeay sos jikas o ST sl eslanwl 4 Cog el o3 kG
Sl s Bl 0,5 Biby Sl Il Ol e )y Garl) Gl K &5 Sl
84 3late glaa ol das o )3 S5 Sy G2 e 3 ly o as ooy
2 s 8 (5l 48 el (3w o el (g peiadl sl OIS
4 2 lsrad STy L)y b b pllas sl 5 A ST o
olpor  ansl gl |y s 5 (o)lse pxaS e ded B asu Sl sy e s
AL asls

o 32 9 (S0 gl Cuglal : Ty Sifsylg Y_F

55 SInly 38 e Sl b J 1 05 b 51 Wl s Sy s
258 50 e (($3n0) o liets (lays 35 5 gy (s iS5l Il 4
335 o n o3 s el o

Sy P 5 Sy 15 A5 5 ol 1 sl At coglsl (L
s g S 31l ol i LSSl asle odae) S ¢ iS5
5 eoke ) L) 5 o 5 g ol _adhiul g8 Il 5 slassl oy i
Aol Al (oS S i r o sl el S e a3 ) 5yl s ) Sl



OLS 5 e By sl 5 o ol 4 55 (2 Sl ot 1Ll o
ol gllan 5 ey Sl (ol caalal 4 55 (oDl ol

Il 53 48 (65558 31 STy SNyl 2 g linzn (513088751 Shayly nm (0
ol ole Sl s el ol cal b olgn bS8 al i 5 Ko
! Hlgal (daze Sl s cpdts b sxz;)g(,§>¢,:,| o

5 63lamlin o gh (Slms 4 Sy 0gil B e s gl Cap (2
455 o 23230 G 2 e 50 2 ATy b o il ] > i
el ST 55 3 AiS o Oliadd plp 53 sl 4 el 4S (80 /I Wssl)

i Gesafdll L8 5 AU A [R5 1 55 4T o slial b agalel ais
d,,; Ol Ll b L;;Laie\ ol 4 s a5 (glabolas 435508 ((VFY /L)
PYR LI VR Sl ad o Jow & 84eld) Lil> Jlab 39 Obladens
G55 48 sl ditzms (Oliacd 3l il 5 Oliage b ews) (el 5 230 Lol
el ol cdl Oblades 52 4 5 el Oleads pd & 45’ sl 3|

Il 3529 |5 4 ccpads Gy STy 4 slezel s Jazous 5o @20
Gldnas (S5 Sl (6 slman b dnab s [o)lse sl () \SGL> alas
.W\Q;M)c:.?} Lpfijf‘)xi:« 45@\((&;m)r'p»ﬁlﬁ)>«r\.x§\»

Lyl 55 cobes ol dibe cw o ol (G amad Copgpmio Il szl (2
5L s s oblads 3 (6,28 sl Olr Sl 558 o anidlsy Lds Llaus)
5 Bl ool 1S (G015 STy S il 55 oot ol ol L
23 Ails wytws 53 (Cwgd 43S 5l oyl b A5 15) (6,505 il
2 00 0 Ol Syl a5 gl $aels (S 0 oo
R

(Aoyo 33l s digiznall) oo Sy b (puSly oS> .Y F

OB wile Vel slse (S s olaa 68 Gl 2l I S
wnlapSly (53 0 Al 83Le Olyiedy (sl e Lalsrnall) (S
slosls alyl ol Sy 53 alivs ol Jo- (Sl ol B (slg0



14 Mym/w%ﬁdﬁﬁ)>w5‘j&w)3‘}wéj5b

b o3l G aS el O (lire 4 (el s(ple i) dlowal 4135 )
Glosle 4 50513 Cws 3IS |y 555 olss 5 Cuale ol diglp SO
st palome o 5h o foal lg b o 28T g oS
3 AuSSL) jglas el a5 Kdiine caalal sledd 31 (55l 5 ((Madlo
Y 3l sz sla il b (S 0¥ S ol S Dl
Sl S p—<>)-<> g Jodd wslie oload jls L b bdr Glesls
Y il mazmed Sl sl LD wldb‘)\g Sy 53 O sl eslanal g 395 ool
RUIOPEPSE R

ol i 3 b o2 b el o 89 Sng—e sUs s Y
=Sl e 5 4l SUlas ()la 48 a0 55 0 5L el anils S
B (5l g ol 310 G bl b1 Sy ol Sl 230 Kol
Lile) (2l 5 3 asd o) s (S ol ezl oy oS ol 0l
ol s b el BLST 3550 5 (o, §yms WY &1

o3lanul sl |y oly ppmelian 5 aliomdly (63,509 b (oDl 4B ¢l Ly
el 423 5L e il i 22 b 2 02 LS S

oS 4ns

5ol s ol S plsre e | bl om0 01,80 (sl 6 los ot
sblorul Sle &y ol V';)L;& 48315 Ol e ploil o Ja
2Sen 4 2l ol 5 sl 53 ol S e 53 g slaylesLu
el s (g ygleas

1S 4 25 Sayes 53 Ol oo b Gl ol SIS slaasil,

ool @l ol b g lge )5 b 4 ST Sl s ol Kea (LI
J.A.G)?wg’;o:wj L;\SJ&\‘,BJ d}.-ﬂ\ 3.3[3 2 &Ju chJ.?;GJ éj" ng}‘



Aol o3 o ol 4 55 ) s i Oy gmman sl AS e
Colas oA o) 5 g 8B oY BB (313 ) A
5 ()] sl oSy O sosbe b cow Jal 4 5> 45) & VJA‘
bl g o0l (s o axlii «CL,J\)J_.AS\ CéJJ Pl Ll e
s e JSa5 ) cade g3 sleas JYad

Corlad b aS Ol (69y o STy i s Slas) s bgytin jlsa- (&
gl oS ol 5l i b 4 Jats 51 _Syee0 55 LS e Lopla 53 ) lor
1 O Sy L el ol on Clbgls Guinadl Lo I 6slal8TIS L, b
(o)) 5 Sy s SO 23 6hy O cdbgo & Mis dosl 5 0y [l
S (@S 5o Wl Bluas @ elBl ol (Al iz 53 Al axils s
el AL asle Codas gl Lol 51 (glaises Ll
9 CA_w\Jk;'-)) M.AL?- S 45;9")’” Q.:.Mj)é Ll ol LS)L:';"|
Bl g oSl 33015 a5 55 g 350 ob 8 Ol S
adb 53yl ol S el Oen (sl |y OF cobladane Ol 5 plUis Lo g
rLo;Y\ Chrad) 3B 3l Cow fal adb )5 g (asle CJL,,a.nﬁ ais oYy 5l acelal
355 o ol (Aoehaall by de )l e

R S o glsl STy dgnaS Tld )31 )b (Dl gzl (o
Shre K Glas o (sbaos S 5 ol el coleys 318) 5131 (10850 5 JJas ol
j((MLé‘\ngé‘C;J»t_.)b)) whjsﬁdﬁwjbﬁb%\SGW\@M
Syl Bllas! (! Colas (2

o e laygd S5l STy Sl3)ls 1o 53 5lhm 9 pedi > g5 - (2
;-L.;j;Yj&&\j(@b‘dﬁjb)wwédﬁg‘}w)Cﬁ}&&ﬂf&))‘b
)W‘ Jﬂ::b,.:: B &LJJQ— uﬁ‘ Lol &;u«\-:-"}:’\-?' 6JL9 &LJB)J c(W&‘ 4.5.9)3)
g oo atdlyy (Ldb QT@W (Dl o]y 4 Jygee 53 9 Lol

sy ol b eolerl e d bl olul azs S 0l5 o olg o



Y Mym/w%ﬁdﬁﬁ)>w5\j&ﬂ)3}w§j5b

Sl il 4l comns (S e ot ol po Al lgsa oS
S le 5 oo Slaper Sl b s (oS (s 5 (SO
Ol Dl Ladm i s b deziie 0 5 S lisly )5 e slasyslius
Ao 03\)3 C'_,.;_..»J.A‘j aslel a3d Hls eJJ:_ij.EJ le;_;:,\ ")'L‘”‘_s"’)b*""

Ko Cunggd
b 9 (295 @l (I

el e o 1 5io) SS ) (B 2) o bl Eai Y o ladew 3glsgl

2\3).4’:)\ W\ 19 (J.:wJ\M

oLl £ 5udmd) 3g) el 5\5\;\3 353500\ Raosd (pVAAY) S5 ol o dazes ey ool o -

OLIbls s s .(.lajjb'ji\

.(U.BLTJU.,p 315 dazes 1 Gz aom\s o\ i (B ) .6;33}2.!\ Lo o demes caxla ol

Z\.,;,J\ g,.:g.” ;L:.>-l)\.> 19,

https://dor.isc.ac/dor/20.1001.1.16082397.1401.31.3.3.4 .YEY-YTY 5 «(¥)T) 0S5 5 b Boa

LL&KT&L:JLD) L;B}Z‘;- Jé'b Sy .(\Y 4. u.a.@.:) AL»‘G}) oo 40.}‘)'('..»6 ‘JBL:M s)}::L,.»)L: .

00T 52 (DO (S 35 5 I Wores . Sy Slypdbl da by 5 5lecy

T D W a3 Wos Ll e b Jass s (B o) 0B 3] mer
sl 513 508 i) Qg (2 3530 QB (BITOT) - ymim oo Slginal (551

A gkl

Sl ol ales 4 s (Cidalis U2 B) 55003 5 03905es (55815 .(1F40) . s dgo ¢ A

https://doi.org/10.22067/figh.v48i25.41615 .2 ¥-¥0 0 (N FA Jgup) 5 aib aaldeas .3k

REICESA J.'GL&A L: )L.é‘ L;L.g U""“sb g‘.’,..éLj;) L;C«JJ V§> .(\¥e)) é;L& oo doew cvib‘” .

(55 oty s 53 gty JB) S\mgy B 1535 Syl 08U

‘(C)“:”'ﬁ'” Il e - oIhyls b .(@Cp\.,aj\ a3 (BBl dases dow  Glogy e

i ) s Do Bl 2 QSN G (V) e Yoe d (Sl

N

AY


https://dor.isc.ac/dor/20.1001.1.16082397.1401.31.3.3.4
https://doi.org/10.22067/fiqh.v48i25.41615

VTR

S s Andlal b 5 5 3603 3 A 5 L LGV I or ¢ g
Aalal

Syt s 3o B 50 ) (3 DB N BNV ango o il Bloesslil ¢ oL
Ol ol ls gl o (Ol Il

() 5 B SN\ . s 3 5Ll Eael (gHludnda Lo . OTAY) LN (g S
https://doi.org/10.22034/jrj.2018.48151.1195 .\‘o—\\"u.p «(HY

B30 503 ) 85 s N P SV (YN e o i o 6 g

Ayl Gl

C/.::.S).:_mﬁ WS .(\Y4%) &AL:_..» co.}b,é.t.?- ‘V.:.hb.:‘ A6J.<_~»$«‘;LD ‘6.\.@.0.)\1_“ ‘@JL.,a .

TYCV o (DN ( ( Sbys B alduad . ol 80eB 235 5 gyls Ol slas| 51 LU
=Sl g pS el 3 SSN 3s\B (VN il ddlie o e
ciedsl

5 3l Aol o) SN S A (VAP TIGIAY) dal oy des b

A paodl CaSIhls 16,86 (bl oall

(9N (A i) s Do 5 DN (G ) (ATFA) sl sl il mazes
A(www fifa-aifi.org syl & aazes (o) ol )5 pwptws JoB) ol

csh! r}u,@jsf 100y a2 38\ (BVFoR) . ilras A 3Lals Gimee

Sl (Y49) . uaipo ¢ a3 o e Sinr tll e dron OB LDty (50
e badad ()l (Sl 4 (AL STy A5 5 s 53 sl (sl el
https://doi.org/10.22104/jtdm.2018.2584.1875 .?e—\"’\"’up (™0 -6)3\-"5 i\:..»)*;

Do Shlasil 13 (Gl 5 4 Yoz ) S\ ae gazn (BIVAQ) . sl (G pgas
(omesadl el Ll Fyo 103 g 2\ BN (VN ol (50t )\
ol rw\ il 10 (SN S8y W) A (BVFY0) ol (3l oS
(b

(AN ol huo 103 N EN S\ L(BIY00) (5558 Ly e s ¢ 2l
1 T @ 8 (2SN Al (BIFD) e does Ly L)
el Sl sl s

NY

N0

R4

AR

T

YY
LYY

YY
Yo
At4

.YV
YA


https://doi.org/10.22034/jrj.2018.48151.1195
http://www.iifa-aifi.org/
https://doi.org/10.22104/jtdm.2018.2584.1875

\YY

ol oo [oadl B 48D )3 Sl (335§ el (541

JTdsga 103 a2 S 3 Bt dess L(BITF0) . (Shgr doms oy o (315 YA

Sl lY (e

6%?‘ ;A_L‘S.Q.SCL:J\J_.LJ\JSJA :(,_3 f\'ﬁ\ Jj\js« (BYNY) (s daen Y Joo| n‘}‘j Yo

Y

1 3o (G (i) (i) (o ool L(PVAASIBNFoR) s o ol e S T

A Slegladl CaxSa il (348l liille

ezl s (230 N BsS (BN e e sl 0l 5 (T S ) g T

Ss'PBlep 9 S asdl &ilio (0
(35 Lol pw i @)UJ S S3L el é.:.w:_{]\cu Sla o 53) YT

JELa L ol3l (sl STy 3Ly o oS (1 F0)) . lomgy iyl 585 Ll ol 1Y

[eolons al] )3 s iws BB [coliis] . calzses

HBleslwas] ol Sy Slsyly plS1L (0 o) g IS Syl ol . YO

[l opal] )5 wyzws

https://iifa-aifi.org : ;5

References

1.

Abu Dawud, Sulayman bin al-Ash'ath al-Sijistani. (n.d.). Sunan Abi Dawud
(Muhyi al-Din Abd al-Hamid, Ed.). Beirut: Al-Maktabah al-'Asriyyah. [In
Arabic]

. Al-Izz bin Abd al-Salam, Abd al-Aziz. (1994). Qawa‘id al-Ahkam fi Masalih al-

Anam. Beirut: Dar al-Kutub al-'Ilmiyyah. [In Arabic]

. Al-Nasa'i, Ahmad bin Shu'ayb. (1986). Al-Mujtaba min al-Sunan (Al-Sunan al-

Sughrd) (Abd al-Fattah Abu Ghuddah, Ed.). Aleppo: Maktab al-Matbu'at al-
Islamiyyah. [In Arabic]

. Al-Naraqgi, Ahmad bin Mohammad Mahdi. (2015). ‘Awa’id al-Ayyam. Qom:

Markaz al-Nashr al-Tabi' li-Maktab al-I'lam al-Islami. [In Arabic]

. Al-Naraqi, Ahmad bin Mohammad Mahdi. (2000). Mustanad al-Shi‘ah fi Ahkam

al-Shari‘ah. Qom: Mu'assasat Al al-Bayt ('alayhim al-salam) li-Thya' al-Turath.
[In Arabic]

. Al-Qurtubi, Mohammad bin Ahmad. (1964). Al-Jami‘ li-Ahkam al-Qur’an

(Ahmad al-Barduni & Ibrahim Atfish, Eds.). Cairo: Dar al-Kutub al-Misriyyah.
[In Arabic]

. Al-Shatibi, Abu Ishaq Ibrahim bin Musa. (1996). Al-Muwafaqat fi Usil al-

Shari‘ah (Mashhur bin Hasan Al Salman, Ed.). Saudi Arabia: Dar Ibn 'Affan. [In
Arabic]

. Al-Suyuti, Jalal al-Din. (1991). Al-Ashbah wa al-Nazd’ir fi Qawa‘id wa Furi‘


https://iifa-aifi.org/

. Y -
FY 5 AYe0 Ol 5,5l A z,;;émjyl ............................................ \YY

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

Figh al-Shafi ‘iyyah. Beirut: Dar al-Kutub al-'Tlmiyyah. [In Arabic]

. Dargahi, Mahdi. (2016). An analysis of the scope and domain of the Rule of

Sovereignty (Qad‘idah-yi Sultanah) regarding human authority over body parts.
Fasinamah-ye Figh va Usil, 48(2), 45-64. https:/doi.org/10.22067/figh.v48i25.41615
[In Persian]

Esmaili, Hossein. (2022). Criminal liability resulting from the transmission of the
Corona virus from the perspective of jurisprudence and law. Majallah-ye Tibb va
Tazkiyah, 31(3), 232-242. [In Persian]

Haeri Esfahani, Mohammad Hossein. (1982). Al-Fusul al-Gharawiyah fi al-Ustl
al-Fighiyah. Qom: Dar Ihya' al-'Ulum al-Islamiyyah. [In Arabic]

Ibn Majah, Mohammad bin Yazid al-Qazwini. (n.d.). Sunan Ibn Majah
(Mohammad Fu'ad Abd al-Baqi, Ed.). Beirut: Dar Thya' al-Kutub al-'Arabiyyah.
[In Arabic]

Ibn Qayyim al-Jawziyyah, Mohammad bin Abi Bakr. (1997). Tuhfat al-Mawdiid
bi Ahkam al-Mawliid (Abd al-Qadir al-Arna'ut, Ed.). Damascus: Dar al-Bayan.
[In Arabic]

International Islamic Figh Academy (IIFA). (n.d.). Qararat wa Tawsiyat Majma
al-Figh al-Islami al-Dawli. Jeddah: IIFA. Available at: https:/iifa-aifiorg [In
Arabic]

Makarem Shirazi, Nasser. (2004). Anwar al-Figahah (Kitab al-Nikdah). Qom:
Madrasat al-Imam 'Ali bin Abi Talib ('alayhi al-salam). [In Arabic]

Makarem Shirazi, Nasser. (1990). Al-Qawa‘id al-Fighiyah. Qom: Madrasat al-
Imam Amir al-Mu'minin ('alayhi al-salam). [In Arabic]

Marandi, Vahid, Tabatabaeian, Seyed Habibollah, Jafari, Parivash, &
Azarnoosh, Morteza. (2017). Policy strategies for innovation in vaccine
development and production. Rahburdhad-ye Siyasati baraye Nowawari dar
Tawse ‘eh va Tawlid-e Vaksen, 5(3), 33-60.
https://doi.org/10.22104/jtdm.2018.2584.1875 [In Persian]

Mohaghegh Damad, Seyed Mostafa. (1986). Qawad‘id-e Fegh [Rules of
Jurisprudence]. Tehran: Markaz-e Nashr-e 'Ulum-e Eslami. [In Persian]
Motahhari, Morteza. (1978). Majmii‘ah-ye Athar (Vol. 20: Figh va Huqigq).
Qom: Entesharat-e Sadra. [In Persian]

Naeini, Mirza Mohammad Hossein Gharawi. (1936). Ajwad al-Tagrirdat. Qom:
Mu'assasah Sahib al-Amr ('aj). [In Arabic]

Najafi (Sahib al-Jawahir), Mohammad Hassan. (1984). Jawahir al-Kalam fi
Sharh Shara’i‘ al-Islam. Beirut: Dar Ihya' al-Turath al-'Arabi. [In Arabic]
Parsapour, Mohammad Bager, & Qasemzadeh, Seyed Ruhollah. (2012). A
jurisprudential and legal investigation of patient's informed consent and
physician's duty of disclosure. Majallah-ye Akhlaq va Tarikh-e Pizishki, 5(1), 39-
50. [In Persian]

Rouhani, Seyed Mohammad Sadegh. (2022). Hukm-e Shar T-ye Darift-e Vaksen
bara-ye Afrad ba Mashdghil-e Mokhtalef [Religious ruling on receiving vaccines
for individuals with different occupations]. Office of Ayatollah Rouhani.
Retrieved from official website. [In Persian]

Rouhani, Seyed Mohammad Sadegh. (1991). Figh al-Sadiq ('alayhi al-salam).
Qom: Dar al-Kitab - Mu'assasat Al al-Bayt ('alayhim al-salam). [In Arabic]
Sabzevari, Seyed Abd al-A'la. (1992). Muhadhdhab al-Ahkam fi Bayan al-Halal
wa al-Haram. Qom: Mu'assasat al-Manar. [In Arabic]

Salehi, Seyed Mahdi, Ali Asgari, Ebrahim, & Jafarzadeh, Siamak. (2017). Investigating
liability arising from concealing drug side effects and the role of the Rule of Warning
(Qad‘idah-ye Tahdhir). Faslnamah-ye Huqiig-e Pizishki, 11(41), 7-33. [In Persian]


https://doi.org/10.22067/fiqh.v48i25.41615
https://iifa-aifi.org/
https://doi.org/10.22104/jtdm.2018.2584.1875

Yo

217.

28.

29.

30.

31.

ol oo [oadl B 48D )3 Sl (335§ el (541

Seifi Mazandarani, Ali Akbar. (2021). Ahkdm-e Varat-e Vaksen-e Khadriji
[Rulings on importing foreign vaccines]. Ijtihad Network. Retrieved from
https://ijtihadnet.ir [In Persian]

Shahid al-Thani, Zayn al-Din bin Ali. (1992). Masalik al-Afham ild Tangih
Shara’i* al-Islam. Qom: Mu'assasat al-Ma'arif al-Islamiyyah. [In Arabic]
Shakeri, Bilal. (2018). Zabiteh-Mand Sazi-ye Qad‘idah-ye Iba az Takhsis
[Systematizing the rule of refusal of specification]. Jostar-ha-ye Feqhi va Ustli,
4(1), 13-40. hitps://doi.org/10.22034/j1j.2018.48151.1195 [In Persian]

Yousefi (Fazel Abi), Zayn al-Din Abu Ali Hasan. (1996). Kashf al-Rumiiz fi
Sharh al-Mukhtasar al-Nafi . Qom: Daftar-e Entesharat-e Eslami. [In Arabic]
Zamani, Seyed Qasem. (2007). Therapeutic cloning and the right to health in the
realm of international human rights law. Pajiihish-e Huqiiq va Siyasat, 8(19), 85—
112. [In Persian]


https://ijtihadnet.ir/
https://doi.org/10.22034/jrj.2018.48151.1195




Civil Jurisprudence Doctrines T\ e

Online: 2783- 3690

An Analysis of the Legal Status of Selling Natural Hair

Mohammad-Hossein Taghipour Darzi Naghibi' | Vadieh

Tahmasbpour?® | Hosein Khanlari Bahnamiri?

1. Corresponding Author, Assistant Professor, Department of Private Law, Faculty of Law and
Political Science, University of Mazandaran, Babolsar, Iran. Email: mh.taghipour@umz.ac.ir

2. Master's Student in Private Law, Department of Private Law, Faculty of Law and Political
Science, University of Mazandaran, Babolsar, Iran. Email: vadieh1381@gmail.com

3. Assistant Professor, Department of Law, Faculty of Humanities, Damghan University, Damghan,
Iran. Email: h.khanlarib@yahoo.com

Article Info

ABSTRACT

Article type:
Research Article

Article history:
Received: 21 April 2025
Revised: 2 July 2025

Accepted: 23 September
2025

Auvailable online 5
October 2025

Keywords:

Sale of Hair, Permissible
Transactions, Sale of
Body Parts, Ownership
over the Body, Human
Dignity.

Although extensive research has been conducted on the
transaction of human body parts, no scientific research has been
observed regarding the legal status of trading in natural hair.
This is an emer%)mg issue which, at first glance, might appear
unproblematic, but has given rise to disagreements amon
jurists. To elaborate, in the Iranian legal system and Imamiyyal
Jurisprudence, the sale and purchase of natural human hair is
not faced with any legal, religious, or ethical prohibition,
provided the conditions for the validity of the contract are
observed. However, some Sunni jurists, holding opposing
views, believe that the sale and use of human hair is not
Eenmssﬂ)_le due to its conflict with the principle of respect for

uman dignity and the necessity of preserving human status.
Nevertheless, considering that the concepts of dignity and insult
are relative and dependent on time and place, and taking into
account the customary changes in society and the dynamism of
the reli%ion of Islam in facing emerging issues and the daily
needs of society, these views can be moderated. In this research,
an attempt has been made, by examinin% relevant
jurisprudential and legal sources, to respond to the objections of
opponents of selling human hair and to address the ambiguities
that exist due to the novelty of the subject and the absence of a
specific legal ruling in this area. These ambiguities include: the
specific conditions of this type of transaction, the ruling on a
woman selling her hair without her husband's permission, the
sale of hair by guardians and custodians on behalf of
incapacitated persons, and the transaction of natural hair
between a man and a woman and vice versa.
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Extended Abstract

Introduction

Today, the use of natural hair in the fashion and beauty industries,
as well as for manufacturing wigs and hair prostheses for individuals
suffering from hair loss or illnesses such as cancer, has become an
increasing necessity. Given the widespread public reception of these
products, there is an undeniable need to find valid answers to
existing ambiguities and challenges in this field. It is evident that
most contemporary legal issues encounter challenges due to
legislative gaps, and the sale of natural human hair is no exception.
We are currently facing questions regarding the validity of such
transactions, the necessary conditions for these sales, the method of
delivery, and the manner of utilization. Upon examining numerous
jurisprudential and legal sources, it became clear that while Iranian
law does not explicitly prohibit the trade of human hair, there are
differing opinions in jurisprudential sources, generally stemming
from the dignity and respect for the human body and the prohibition
of insulting it. Previous research has primarily focused on the sale
of human organs or organ donation; however, there is currently no
source that has extensively addressed the specific issue of the sale
of human hair. Therefore, this research aims to examine the
jurisprudential and legal foundations of selling natural hair, explain
the varying views of scholars and jurists, and offer solutions for
clarifying this issue in light of social developments and new needs.
Ultimately, it is hoped that this research will help elucidate the
various dimensions of this subject and provide solutions tailored to
current challenges.

Method

The authors have employed an analytical-research approach to
examine all credible sources relevant to the subject, thereby
providing useful solutions for addressing legal ambiguities and
gaps. As indicated in the in-text citations and the reference list,
numerous authoritative sources — including jurisprudential texts,
legal materials, and regulations governing contract law — were
reviewed. Due to the physical inaccessibility of all original texts,



some jurisprudential sources were studied through reputable
websites such as the "School of Figh Digital Library" (iib.efatwa.ir). To
ensure reliable and valid results, the authors refrained from using
unverified sources or untrustworthy internet portals. Overall, for the
authors of this study, the authenticity and credibility of the data were
considered the most important factors for the inclusion or exclusion
of any source in this research.

Findings

Based on the contents of the various jurisprudential sources
examined, the majority of jurists hold that due to the principle of
permissibility (/bahah), human ownership of one's own body, the
principle of the validity of contracts, and narrations related to organ
transplantation, there is no prohibition against the sale and use of
human hair. Conversely, a minority of jurists, particularly in Sunni
jurisprudence, consider the sale of all body parts to be invalid and
argue for the prohibition of the use of human hair by others.
Conclusion

Having reviewed the various theories regarding the sale of natural
hair, along with the rules of contract and their associated conditions,
the conclusion is that in Iranian law and jurisprudence, transactions
involving items with rational benefits are considered valid and
accepted; products derived from the human body, such as hair, are
not excluded from this rule. Naturally, regarding any intervention in
the human body, the necessity of preserving health and ensuring no
serious harm is caused to the seller remains a primary concern
among jurists. Therefore, according to the view of the majority of
contemporary Shia authorities, the sale of natural hair is permissible
provided that other legal conditions are met. However, this view is
not unanimous, as most Sunni jurists consider the sale of natural hair
impermissible based on various grounds, including the violation of
human dignity and the lack of legitimate utility.
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Extended Abstract

Introduction

The termination of a contract has a prospective effect, and the
contract continues to exist until a ground for termination occurs.
After the event that causes termination occurs, the contract will be
dissolved from the time of termination. However, the parties to the
contract may agree that the contract will be dissolved from the
beginning of its conclusion. There is a difference of opinion on the
possibility of accepting such an agreement. Some have linked the
discussion on this issue to philosophical discussions and, as it is said
in philosophy, every effect has a cause, and until the cause occurs,
the effect will not occur. In law, it is also said that until a legal act
(cause) has been created, the effects resulting from that act (effect)
cannot be expected. However, another group believes that in the
world of law and jurisprudence, based on interests, the parties to a
contract may choose conditions to achieve their interests that are not
necessarily interpretable and acceptable with the logic of
philosophical cause and effect of events.

No separate study has been conducted regarding the background of
this issue in Imami jurisprudence and Iranian statutory law. Some,
with the same philosophical interpretations, oppose the possibility
of such an agreement, while others have taken the possibility of an
agreement for granted and have not fully explained its basis. In
terms of research background, no independent research has been
conducted on this subject before. Some articles and theses have been
written on the retroactive effect of termination, but they have
fundamental differences from the present article. In those works, the
initial ruling on the effect of termination has been discussed, and the
evidence related to the initial effect of termination has been
criticized and examined, and its effects have been discussed.
However, the issue of what ruling and effects the agreement will
have if the initial ruling is a prospective effect but the parties agree
on its retroactive effect has not been examined. In other words, in
those works, there has been no detailed discussion on whether the
parties can agree on the retroactive effect of termination, and if they
can, what are the rulings and effects of this agreement. Therefore,



the unique aspect of the present work is that it discusses in detail the
effect of the will of individuals on the retroactive effect of
termination and its rulings and effects.

Given that the extension of the effects of termination to before its
exercise and even to the time of contract formation is common in
the legal relations of individuals, an independent study in this regard
seems necessary in the legal literature of the country, and it is
appropriate to explain the foundations of this matter well. Moreover,
both supporters and opponents have not examined the rulings,
effects, and exceptions of the retroactive effect of termination.
Therefore, the purpose of this research is to clarify the status of the
parties' agreement on the retroactive effect of contract termination
and to explain the rulings and effects of this type of agreement. This
also demonstrates the practical aspect of the work.

Accordingly, the main question of this article is whether it is
possible for the parties to agree on the retroactive effect of
termination. If this is accepted, the sub-question is: What are the
rulings, effects, and exceptions of the retroactive effect of contract
termination? The hypothesis of this article in response to the main
question is that issues in the world of jurisprudence and law are not
necessarily subject to the rules governing natural affairs; rather, they
must be interpreted in a customary-rational manner, and with this
method of interpretation, the retroactive effect of contract
termination is possible.

Method

In this article, library resources (books, articles, software, etc.) have
been used with an analytical-descriptive method. In addition to
examining sources related to Iranian law and an extensive review of
sources related to Imami jurisprudence, a comparative study has
been conducted with the laws of England, France, Germany, and

Egypt.

Findings

In natural matters, the precedence of the effect over the cause is
impossible, but in conventional (i 7ibari) matters, this is possible
and depends on the will of the validating party. A person can make



the effect precede the cause in terms of time, and this is not
unacceptable in the eyes of custom, provided that rational goals can
be achieved through the will of the validating party for the
precedence of the effect over the cause.

In the legal systems of some countries, the primary effect of
termination by law or by judicial practice is retroactive, dissolving
the contract from the beginning. This itself implies the customary
and rational acceptance of the possibility of a legal act having effect
in the past. In some other legal systems, the possibility of
individuals agreeing to create a legal effect in the past (such as
concluding a contract with retroactive effect) is also accepted.

In Imami jurisprudence, in addition to some considering the effect
of termination to be retroactive, there are also opinions that the
terminating party can decide of their own will to terminate the
contract from the beginning or to announce termination from that
very moment, which implies the acceptance of creating a retroactive
effect through the will of individuals.

Conclusion

The retroactive effect of contract termination is possible by
agreement of the parties. This is accepted by custom (customary-
rational interpretation). Hence, the main hypothesis of this article is
proven.

In case of agreement on the retroactive effect of contract
termination, it is necessary for the parties to specify the exact time
of that effect in the past; failure to specify it in the contract will
invalidate the agreement.

In case of the parties' agreement on the retroactive effect, after
termination occurs, from the time specified in the contract,
ownership of the benefits of the exchanged assets will vest in the
party who becomes the owner of the asset after dissolution. In this
case, if those benefits exist, they must be delivered to the owner; if
they have perished, their equivalent (mithl) or value (gima) must be
delivered.

Despite accepting the possibility of the retroactive effect of contract
termination by agreement, this also has exceptions, including



agreement on the retroactive effect of a marriage contract and cases
where the retroactive effect conflicts with the rights of third parties.
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. Misrepresentation.
. Duress.

. Fraud.

1

2

3. Undue Influence.

4

5. United Nations Convention on Contracts for the International Sale of Goods (CISG).
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Extended Abstract

Introduction

Keeping cats as domestic pets has become a common phenomenon in
modern urban societies. Consequently, examining the owner's liability for
potential damages caused by such animals has become an important issue.
In Islamic jurisprudence, this matter is discussed under the title daman al-
hirrah al-mamlikah (liability for a domesticated/owned cat), and
significant disagreements exist among jurists regarding it. Given the
practical relevance of the issue of liability for domestic cats and the
divergence of juristic opinions on the matter, this study seeks to examine
the relevant juristic sources, analyze the foundations of these differing
views, and ultimately propose a criterion for determining the scope of the
owner's liability for damages resulting from the acts of a domestic cat. The
importance of this issue lies in the fact that a cat is an animal whose
behavior may be unpredictable and, under certain circumstances, capable
of causing damage, while the apartment-based lifestyle of modern cities
makes complete control over the animal difficult. Regarding previous
research, most existing studies in this field have addressed the civil
liability of animals in general, whereas the present study focuses
specifically on the domestic cat.

Method

This research adopts a descriptive-analytical method with a comparative
approach between the opinions of Imami (Shi‘a) jurists and Sunni jurists.
The article first categorizes the different juristic viewpoints and then
analyzes the foundations of each view based on legal principles such as
causation (fasbib), the presumption of non-liability (bara’ah), the
principle of no harm (/@ darar), and the protection of property rights.
Subsequently, taking into account contemporary social and customary
developments, the authors critique these opinions and ultimately propose
their preferred view. In addition to juristic analysis, the article also
examines relevant provisions in the Iranian Civil Code and the Islamic
Penal Code in order to clarify the relationship between Islamic
jurisprudence and positive law.

Findings

The findings of the research indicate that there are two general views
regarding the liability of a domestic cat's owner: non-liability and
conditional liability. According to the first view, which is held by the



majority of Imami jurists and some Sunni jurists, the owner is not liable
under any circumstances. They rely on customary practice that cats are not
restrained, the principle of presumption of non-liability, and the hadith
injury caused by an animal is not subject to compensation (jarh ul- ‘ajma’
Jjubbar). According to the second view, the owner's liability is accepted
only when certain conditions are met, such as negligence in keeping the
animal, awareness of the animal's harmful disposition, or the existence of
a customary duty to control it. The findings of the article show that each
of these theories captures part of the reality, yet none of them alone
sufficiently addresses contemporary conditions.

On the one hand, reliance on the principle of non-liability is inconsistent
with modern social customs, since in today's urban society keeping a cat
is a conscious choice that entails responsibility. Moreover, the argument
that cats are generally not objects of commercial transactions is no longer
consistent with present realities such as the buying and selling of cats, pet
insurance, the issuance of identification documents, and the growing
phenomenon of animal ownership. The study further indicates that even if
the hadith "jarh ul- ‘ajma’ jubbar" is accepted, it cannot be interpreted in
a way that absolutely negates the owner's liability, because legal principles
such as causation and the rule of no harm may imply liability in certain
circumstances.

On the other hand, the views that limit liability to negligence in keeping
the animal or to the animal's harmful disposition also appear insufficient.
In apartment living, even a cat that does not appear aggressive may cause
damage due to its playful nature and the limited living space. Furthermore,
some harms are not related to the animal's temperament at all but arise
from issues such as the manner of keeping the animal, hygiene concerns,
unpleasant odors, or the animal entering shared spaces. Therefore,
restricting liability only to cases involving a dangerous disposition of the
animal does not correspond with contemporary realities. Ultimately, it can
be concluded that keeping a cat in an apartment in itself creates a
potentially hazardous situation, and this circumstance may serve as a basis
for the owner's liability.

Conclusion

According to the findings of the research, the strict liability of the owner
for damages caused by the acts of a domestic cat appears to be the
preferable view. This is because a cat, by its nature, is an animal with a
high degree of independence, relatively disobedient behavior, and a
playful temperament, often displaying unexpected and unpredictable
actions. Keeping such an animal in an apartment environment, given the



limited space and the animal's easy access to various areas, makes it
difficult to fully control the animal and monitor its behavior. Accordingly,
there is no need to prove the owner's fault in keeping the cat; merely
keeping such an animal in an environment such as an apartment is
sufficient to establish liability. The article justifies this liability not on the
basis of fault, but on the basis of creating a risk and the customary
attribution of damage to the owner. In other words, according to
contemporary social understanding, by bringing a cat into a residential
environment, the owner is considered responsible for its consequences
unless proven otherwise. Furthermore, since the existing statutory laws
adopt two different approaches regarding the owner's liability for a
possessed animal — such that the Civil Code affirms liability based on
fault, while the Islamic Penal Code conditions liability upon the animal's
harmful disposition — achieving legal uniformity in this matter is of
particular importance.
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Article Info ABSTRACT
Undoubtedly, as stipulated in Article 719 of the Civil Code, the release
Article type: (Ibra") of the guarantor (Damin) results in the forfeiture of his right of

recourse against the principal debtor. However, the ruling for the scenario
where the creditor gifts the debt to an authorized guarantor is not provided
for in the law. The purpose of this article is to state the jurisprudential
Article history: and legal reasons for the lack of a right of recourse for the guarantor
Received: 20 Jul against the principal debtor before the payment of the debt and after the

: Y gift of the debt to the guarantor. The findings of the research, which is

Research Article

202? based on a descriptive-analytical method, show that according to the
Revised: 17 October narrations (Riwdyaf) in jurisprudence and the famous opinion of the
2025 jurists, given the gratuitous/charitable nature of the guarantee contract,
Accepted: 23 the origin of the guarantor's right of recourse against the principal is the
December 2025 damage caused by the guarantor's payment of the debt. Furthermore,
Available online 11 before the debt is paid, the occurrence of harm to the guarantor is not
January 2026 certain, and therefore it is not subject to the rule of no-harm (Qa'idat La

Darar) as the basis for the guarantor's right of recourse. From a legal
Keywords: perspective, the arguments of those in favor of the right of recourse in

Release (Ibra'), Right this specific scenario are flawed. On one hand, the criterion of the ruling
of Recourse in Article 712 cannot be relied upon, because the guarantor's recourse
G ]’)_ . after inheriting the debt was not without consideration, but after a gift of

uarantor (Damin), the debt, it is without consideration and without the guarantor incurring
Principal Debtor, Gift  any loss. On the other hand, due to the lack of joint and several liability
of the Debt (Hibeh-ye ~ and the extinguishment of the creditor's (principal's) right of recourse
Talab). against the prinizlilpal debtor, the subrogation of the guarantor after the gift
’ of the debt would also be meaningless. Therefore, the criterion of the
second part of Article 321 on usurpation is also not applicable to this case.
Moreover, granting the guarantor a right of recourse in this situation
would mean an increase in his assets—a matter that is contrary to the
purpose of legislating the contract of guarantee in jurisprudence and civil
law. This is because Article 709 stipulates that the condition for recourse
is the loss resulting from the payment of the debt.
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Extended Abstract

Introduction

According to Article 709 of the Iranian Civil Code, one of the
conditions for the guarantor's right of recourse against the principal
debtor (madmiin ‘anhu) is the payment of the debt to the creditor
(madmun lahu). Therefore, Article 719 of the Civil Code considers the
discharge (ibra’) of the guarantor's liability by the creditor as one of
the cases where recourse to the principal debtor is impossible. In this
regard, a situation that has not been examined in the Civil Code — and
as a result, its legal ruling remains ambiguous — is where the creditor,
based on Article 806 of the Civil Code, donates his claim against the
guarantor to the guarantor himself. There is a difference of opinion in
legal doctrine regarding the ruling on this issue. According to one
opinion, because the donation of a debt to the debtor is equivalent to
discharge, the guarantor will not have the right of recourse. On the
other hand, most legal scholars believe that the guarantor is permitted
to have recourse to the principal debtor. Two types of arguments have
been presented to prove this claim.

The first argument is based on the criterion of Article 321 of the Civil
Code concerning usurpation (ghasb), according to which the discharge
of one of the usurpers by the owner is distinguished from the transfer
of the owner's claim to one of the usurpers. In the first case (discharge),
the owner does not have the right of recourse against the other
usurpers, but in the second case (donation of the debt to the debtor),
the transferee will have the right of recourse against the other usurpers.
Consequently, unlike discharge, the donation of the debt by the
creditor to the guarantor is considered to permit the guarantor to have
recourse to the principal debtor. The second argument, relied upon by
some other authors, uses the criterion of Article 712 of the Civil Code,
which stipulates that if the creditor dies and the guarantor is his heir,
the guarantor will have the right of recourse to the principal debtor.
The reasoning is that because, in the said article, the merger of debts
due to a non-contractual cause (death of the creditor) gives the right of
recourse to the guarantor, the merger of debts due to a contractual
cause (the creditor's donation of the debt) should also give the
guarantor the right of recourse to the principal debtor.



There is silence in jurisprudence on this issue. In fact, what many
jurists have addressed is the creditor's donation of the debt to the
guarantor after the debt has been paid by the guarantor. They did not
consider this as equivalent to discharge, and as a result, they affirmed
the guarantor's right of recourse, without commenting on the ruling
concerning the creditor's donation of the debt to the guarantor before
the debt has been paid (the subject of this article). Therefore, the
purpose of this article is to state the jurisprudential and legal reasons
for the guarantor's lack of right of recourse against the principal debtor
before the payment of the debt and after the donation of the debt to the
guarantor.

Method
This article is written using a descriptive-analytical method, and
library sources have been used.

Findings

The findings of the research show that the basis of the authorized
guarantor's right of recourse against the principal debtor is the bearing
of loss and the diminution of assets resulting from the payment of the
debt by the guarantor. Therefore, on the one hand, the instances in
which the Civil Code has granted the guarantor the right of recourse
are due to the diminution of his assets, such as the acquisition of
ownership of the debt by the guarantor through inheritance. On the
other hand, the instances in which the law has deprived the guarantor
of the right of recourse are due to his failure to bear any loss, such as
the gratuitous payment of the debt by a third party.

In jurisprudence, although jurists have not discussed the subject of the
present article — namely, the ruling on the donation of a debt to the
guarantor before the payment of the debt — many of those who have
examined the donation of a debt to the guarantor affer the payment of
the debt have not considered it equivalent to discharge, due to the
guarantor having borne a loss, and as a result, they have affirmed the
guarantor's right of recourse. Furthermore, before the payment of the
debt, the infliction of loss upon the guarantor is not certain, and
consequently, it is not subject to the No-Harm Rule (ga ‘idah ld darar)
as a basis for the guarantor's right of recourse.



From a legal perspective, the arguments of those in favor of the right
of recourse are flawed. The first argument, based on the criterion of
the second part of Article 321 of the Civil Code concerning usurpation,
is problematic and cannot be extended to the subject of this article.
This is because as soon as the contract of guarantee is concluded —
which, according to Article 698 of the Civil Code and the well-known
opinion of Imami jurists, is based on the transfer of liability — when
the creditor (the original claimant) loses the right of recourse against
the principal debtor, the guarantor, a fortiori, will not be able to have
such recourse as his successor. In fact, due to the absence of joint and
several liability and the extinction of the creditor's right of recourse
against the principal debtor, the guarantor's subrogation after the
donation of the debt also becomes meaningless. Consequently, the
donation of the debt to the guarantor will not make him the successor
of the creditor in recourse against the principal debtor.

The second argument of those in favor of the guarantor's right of
recourse — relying on the criterion of Article 712 of the Civil Code
— is also unacceptable. This is because the guarantor's recourse after
inheriting the claim is without consideration, whereas the guarantor's
recourse after the donation of the debt is also gratuitous and without
the guarantor having borne any loss. Therefore, as stated above, the
basis for the guarantor's recourse against the principal debtor
(diminution of assets as a result of paying the debt) is absent in the
latter case.

Conclusion

According to the results of this research, despite the difference
between "discharge" and "donation of a debt to the debtor", the ruling
of the Civil Code that the guarantor has no right of recourse against
the principal debtor in the event of the guarantor's discharge will also
apply in the case of the creditor's donation of the debt to the guarantor
before the payment of the debt. The conclusion is that the donation of
the debt to the authorized guarantor, before the payment of the debt,
eliminates the guarantor's right of recourse against the principal
debtor.
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Extended Abstract

Introduction

The beginning of the limitation of private ownership rights in the
area of urban lands in the legal system before the Islamic Revolution
and the continuation of the process of intensifying restrictions after
the Islamic Revolution, especially in the issue of changing the use
of agricultural lands and gardens, has faced challenges. One of the
factors that has caused the inflation of laws during the developments
in the land ownership system after the Islamic Revolution is the
disagreement between private law scholars and public law scholars
regarding the excessive use of "public interest and necessity in
governmental decrees." This research examines the pathology of
this issue with a critical approach and, citing jurisprudential
foundations and legal principles, emphasizes the necessity of
rereading the preconceptions of political jurisprudence and
redefining the balance between public interests and private
ownership rights, and presents solutions to enhance the stability and
efficiency of the legal system of land ownership.

In the article "Iran's Criminal Policy Against the Change of Use of
Agricultural Lands and Gardens," emphasizing that the legislator
has not yet implemented a consistent procedure to deal with the
crime of change of use, the author highlighted the crisis of criminal
policy in dealing with it and evaluated the impact of the change in
the Islamic Penal Code in 2013 on the coherence of criminal policy
as undesirable and considered it to lack the necessary efficiency
(Ahmadzadeh & Rezaei-Panah, 2021). In line with the
aforementioned background and in comparison, with other studies,
it was observed that researchers have often justified the actions of
the legislator and approved the application of restrictive laws
without pathologically analyzing the intensification of restrictions
imposed on private ownership.

Method

This research, using a descriptive-analytical method, has analyzed
and diagnosed the pathology of ownership restrictions and the
ineffectiveness of existing laws, especially in the field of



agricultural and garden lands. Since jurisprudential preconceptions,
with a revolutionary orientation in the meaning of words, are
influential, attention should be paid to the fallibility of the
understanding of jurists and lawyers, as human beings, in order to
provide the possibility that the theories of scholars, with changing
contexts, can be revised and new solutions can be thought of to
overcome the challenges. For this purpose, the premise of this
research is the revolutionary justice-seeking conditions that have
been effective in forming the mindset of the legislator and enacting
laws and focusing on the audience, who are the owners of
agricultural lands and gardens. The study of the meaning of
ownership has always been carried out in the shadow of this
intellectual system, although the contrary view seems to be contrary
to the obvious and doomed to rejection in advance. However, in this
research, an attempt has been made to review the jurisprudential and
legal foundations of ownership while also examining the reasons for
its limitation, using jurisprudential preconceptions, in order to
provide the basis for moving from one stage to another and
transforming the ownership system of this category of land.

Findings

In this article, first, by addressing the reasons for the weakness of
primary rules and the intensification of ownership restrictions
through the establishment of secondary rules, the jurisprudential and
legal foundations and principles that underpin these restrictions are
referred to, and then the causes of the ineffectiveness of the laws are
discussed. In the next step, by examining the effective mindsets and
assumptions in jurisprudence and its aspects, which are used in the
philosophy of jurisprudence to control hidden errors resulting from
major matters, and by taking an open look at the mindsets behind
the scenes and the type of influence they have on the mind of the
jurist who organizes the choice of a theory, the reasons for the
establishment of secondary rules are criticized. Then, the emerging
interests and new necessities in establishing social justice are
addressed, and finally, the costs of restrictive laws and regulations
are addressed, emphasizing the reasons for the failure of the Law on
the Preservation of Agricultural Land Use and Gardens in its



implementation. The findings show that disproportionate reliance
on secondary rules, governmental decrees, and government
interventions based on control-oriented perspectives have led to the
inflation of laws, the proliferation of contradictory regulations, and
disruption of the private ownership system.

Conclusion

This study emphasizes the necessity of re-reading the
preconceptions of political jurisprudence and redefining the balance
between public interests and private ownership. Although the
limitation of private ownership has been justified by secondary rules
and expediency, in practice it is accompanied by numerous
problems and harms. The development of the concept of public
interest and the weakness in determining its limits and boundaries
have paved the way for more and sometimes arbitrary interventions
in private ownership. The formation of working groups such as the
Special Task Force for Combating Land Grabbing of the
Presidential Coordination Headquarters for Combating Economic
Corruption and the need to review the status of unimplemented
rulings related to the Law on Preservation of Agricultural Lands and
Gardens in the Land Protection and Conservation Headquarters or
the Council for the Protection of the Rights of the Treasury and
National Lands has revealed the fact that the laws lack social
support and that owners, recognizing the existing gaps, resist the
governing forces. As a result, the basic jurisprudential rules that are
the basis of the principle of the owner's control over their ownership
must be redefined and strengthened with a new approach based on
dynamic ijtihad so that they can respond to new social, economic,
and legal needs, and in this way, the need for widespread restrictions
is reduced.
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Extended Abstract

Introduction

Dowry (mahr) constitutes one of the fundamental institutions of
Islamic family law and occupies a significant place in the legal
framework governing marriage in Iranian civil law. Within the
structure of the marriage contract, mahr represents a financial right
granted to the wife and symbolizes the husband's legal commitment
toward her. In Imami jurisprudence and the Iranian Civil Code, the
determination of mahr is generally considered an important
contractual element that should be specified with sufficient clarity
in order to avoid disputes between the spouses. Nevertheless,
practical experience and judicial practice show that in many
marriages contracts the dowry is expressed in terms that are not
entirely precise or fully determined at the time of the contract. Such
situations give rise to the issue commonly referred to as ambiguous
dowry.

Ambiguity in dowry occurs when the subject matter of the mahr is
not defined with complete clarity or when its determination is
postponed or expressed in a vague form. The ambiguity may arise
in various ways, such as when the dowry is described through
general expressions, when its exact quantity or quality is not
specified, or when its determination is delegated to one of the parties
or a third person. This ambiguity may lead to legal uncertainty
regarding the enforceability of the dowry clause and may ultimately
result in disputes brought before courts.

From a legal perspective, the requirement of determinacy in
contractual obligations is reflected in several provisions of the
Iranian Civil Code, particularly Articles 1079 and 216, which
emphasize that the subject matter of obligations must be known and
determinable. At first glance, these provisions appear to suggest that
ambiguity in the subject matter of dowry may invalidate the dowry
clause. However, the jurisprudence of Imamiyya presents a more
nuanced approach. Many jurists have recognized that in certain
contracts, partial knowledge or general awareness of the subject



matter may be sufficient, provided that the uncertainty can later be
removed and the subject matter can ultimately be determined.

This interaction between statutory rules and juristic principles has
created a complex legal debate regarding the validity of ambiguous
dowry. In particular, an important distinction has emerged between
absolute ambiguity, in which the subject matter cannot be
determined at all, and relative ambiguity, in which the subject matter
is not fully specified but remains capable of determination through
recognized legal mechanisms. The lack of a clear and consistent
approach to this distinction has contributed to divergent
interpretations among legal scholars and inconsistent rulings within
judicial practice.

Accordingly, the central question addressed in this study is whether
ambiguous dowry — especially in cases of relative ambiguity —
can be regarded as legally valid. Furthermore, the study seeks to
identify the legal and jurisprudential mechanisms through which
such ambiguity may be resolved. By examining the interaction
between juristic principles, statutory provisions, and judicial
decisions, this research aims to clarify the legal status of ambiguous
dowry and propose a coherent framework for addressing ambiguity
in marriage contracts.

Method

This research adopts a descriptive-analytical approach and is based
primarily on library research. The study relies on a systematic
examination of classical and contemporary sources of Imami
jurisprudence, legal doctrine, statutory provisions of the Iranian
Civil Code, and relevant judicial decisions. Through this method,
the research attempts to analyze both the theoretical foundations and
the practical application of rules concerning ambiguous dowry.
The first stage of the research involves clarifying the conceptual
framework of the discussion. Key concepts such as absolute
ambiguity, relative ambiguity, determinability of the subject matter,
partial knowledge ( ilm ijmali), and mahr ul-mithl are defined and
examined in light of both juristic literature and legal doctrine.
Particular attention is given to the conditions under which ambiguity
may affect the validity of contractual obligations.



In the second stage, the study analyzes the relevant legal provisions
governing dowry in Iranian civil law, including Articles 1079, 1089,
1090, and 1100 of the Civil Code. These provisions are interpreted
in relation to broader contractual principles such as certainty,
determinability, and the requirement of knowledge of the subject
matter.

The third stage of the research focuses on the examination of
jurisprudential opinions within Imami figh. By analyzing the views
of prominent jurists regarding the role of knowledge and
determinacy in contracts, the study explores whether general
knowledge of the subject matter may suffice for the validity of
dowry.

Finally, the research investigates judicial practice by reviewing
selected court decisions involving ambiguous dowry. This analysis
helps reveal how courts have interpreted legal provisions and
applied jurisprudential principles in practice, particularly when
faced with disputes concerning the validity or determination of
dowry.

Through this multi-layered analytical approach, the study aims to
bridge the gap between theoretical jurisprudence, statutory
interpretation, and practical judicial application.

Findings

The results of the research demonstrate that the legal status of
ambiguous dowry depends primarily on the type and degree of
ambiguity involved. A fundamental distinction must therefore be
made between absolute ambiguity and relative ambiguity, as each
produces different legal consequences.

Absolute Ambiguity occurs when the subject matter of the dowry is
described in such vague terms that it cannot be identified or
determined at all. In such circumstances, the dowry clause lacks the
essential requirement of determinacy and therefore cannot be
considered legally valid. The absence of any reliable mechanism for
determining the subject matter makes it impossible to enforce the
obligation. However, the invalidity of the dowry clause does not
affect the validity of the marriage contract itself. According to both
jurisprudential principles and the provisions of Iranian civil law, the



marriage remains valid and the wife may become entitled to mahr
ul-mithl, which is determined according to her social status and
customary standards.

Relative Ambiguity, on the other hand, refers to situations in which
the dowry is not fully specified but remains capable of
determination through recognized legal or customary mechanisms.
In such cases, the ambiguity does not necessarily invalidate the
dowry clause. Instead, the uncertainty may be resolved by reference
to established criteria.

The research identifies several mechanisms through which relative
ambiguity can be resolved. One of the most important mechanisms
is custom, which plays a significant role in determining the typical
form and value of dowry within a particular social context. Courts
may rely on customary standards to clarify the intended meaning of
the dowry clause.

Another mechanism involves the mutual agreement of the parties,
either at the time of the contract or subsequently, to determine the
exact subject matter of the dowry. In some cases, the determination
may also be delegated to the husband, the wife, or a third party,
provided that such delegation does not lead to arbitrary or unfair
outcomes.

Furthermore, consideration of the social status and circumstances of
the wife may serve as an additional criterion in determining the
appropriate dowry where ambiguity exists. This approach is closely
related to the concept of mahr ul-mithl and reflects the broader
objective of protecting the financial rights of the wife.

The analysis of jurisprudential sources indicates that many Imami
jurists accept general or partial knowledge of the subject matter as
sufficient for the validity of dowry, provided that the subject matter
remains determinable. This perspective supports the view that
relative ambiguity should not automatically invalidate the dowry
clause.

However, the review of judicial decisions reveals that courts have
not always clearly distinguished between absolute and relative
ambiguity. In some cases, courts have declared the dowry clause
invalid without sufficiently examining whether the ambiguity could



be resolved through available mechanisms. This inconsistency
suggests the need for a more precise interpretive framework.

Conclusion

The findings of this study lead to the conclusion that the validity of
ambiguous dowry should be assessed based on the possibility of
determining the subject matter. Where ambiguity is absolute and the
subject matter cannot be determined, the dowry clause must be
considered void due to the lack of determinacy required by contract
law. Nevertheless, the marriage contract itself remains valid and the
wife's financial rights may be preserved through the application of
mahr ul-mithl.

In contrast, when ambiguity is relative and the subject matter
remains capable of determination, the dowry should be considered
legally valid. In such cases, mechanisms such as custom, mutual
agreement, delegated determination, and consideration of the wife's
social status provide practical means for resolving uncertainty. This
approach is consistent with the principles of Imami jurisprudence
and aligns with the broader objectives of fairness and legal stability
in family law.

Adopting a clear distinction between absolute and relative
ambiguity can significantly improve judicial consistency and reduce
disputes concerning dowry. Moreover, interpreting the relevant
provisions of the Iranian Civil Code in harmony with jurisprudential
principles allows the legal system to address ambiguity in a
balanced and practical manner. Ultimately, recognizing the validity
of relatively ambiguous dowry contributes to protecting the
financial rights of spouses while preserving the stability of marriage
contracts.

Keywords: Ambiguous Dowry, Absolute Ambiguity, Relative
Ambiguity, Determinability, Partial Knowledge, Custom, Mahr ul-
Mithl, Iranian Civil Code, Imami Jurisprudence, Judicial Practice.
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The contract of guarantee has long been regarded as a fundamental
institution in Imami jurisprudence, traditionally defined on the
basis of Nagql al-Dhimma (transfer of liability). According to this
view, the debt is moved from the original debtor to the guarantor.
While this classical doctrine gained a firm place In juristic
tradition, it has lost much of its practical relevance in light of
modern social and economic realities. In contemporary contexts—
such as bank guarantees, construction contracts, PrOIieITY
insurance, and credit arrangements—the traditional model no
longer provides an adequate explanation. To address this gap,
contemporary scholars have advanced the idea of "customary
%uarantee”%amdn ‘Urfi). Unlike the classical model, it is not

ased on transferring debt but on the guarantor's undertaking to
indemnify losses or ensure fulfillment of obligations. This type of
guarantee operates as a contractual or even unilateral commitment,
validated by custom and practical necessity, and thus differs
fundamentally from the dhimma-based framework. In this regard,
Seyed Muhammad Kazim al-Tabataba’i al-Yazdi played a
Bioneering_ role by recognizing the legitimacy of guarantees

eyond strict debt transfer in works such as al- ‘Urwa al-Wuthqa
and his glosses on al-Makasib. In modern Iran, Ayatollah Seyed
Mustafa Mohaghegh Damad reformulated these insights into legal
language within his General Theory of Conditions and
Obligations, thereby introducing them into legal doctrine. By
examining the historical development of the guarantee contract
and analyzing the views of Seyed Yazdi, and by comparin% the
classical and customary forms of guarantee, this study concludes
that redefining guarantee in light of custom and current needs is
compatible with Imami jurisprudence. This approach can enhance
the dynamism of the jurisprudence of transactions and foster its
convergence with contemporary legal systems.
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Extended Abstract

Introduction

The central issue of this study is the inadequacy of the traditional conception
of the contract of guarantee (damdn) in Imami jurisprudence — based on the
doctrine of "transfer of liability" — to respond to the contemporary needs of
financial, banking, and contractual relations. According to the classical
theory, guarantee is confined to the transfer of an existing debt from the
debtor's liability to that of the guarantor. However, modern economic
developments have generated a wide range of guarantee mechanisms that
cannot be adequately explained within this traditional framework.

The objective of this research is therefore to reexamine the foundations of
guarantee, to clarify the theoretical capacities of the notion of "customary
guarantee" (daman al- ‘urfi), and to evaluate its effectiveness in addressing
emerging legal issues. To achieve this aim, the study first reviews the juristic
background of the concept of guarantee in the works of earlier Imami jurists.
It then analyzes the innovative approach of Sayyid Muhammad Kazim
Tabataba'i Yazdi in reinterpreting guarantee and his role in moving beyond
the restriction of guarantee to existing debts. Finally, the theoretical and legal
approach of Ayatollah Dr. Seyed Mostafa Mohaghegh Damad is examined
and comparatively assessed.

The research adopts a jurisprudential and documentary analytical method
based on authoritative sources of Imami jurisprudence. Through this
approach, three principal gaps are identified: first, the restriction of guarantee
to an already existing debt; second, the inability of the traditional concept of
liability (dhimmah) to explain modern forms of guarantees; and third, the
absence of a coherent theory capable of incorporating customary,
contractual, and financial guarantees within the framework of Imami
jurisprudence. A review of the existing literature indicates that although the
juristic tradition recognizes various forms of guarantee, it has not provided a
systematic explanation of "customary guarantee." The main hypothesis of
this study is that analyzing guarantee on the basis of responsibility rather than
merely liability makes it possible to explain modern guarantee mechanisms
without contradicting the doctrinal foundations of Imami jurisprudence. The
intended audience of this study includes jurists, legal scholars, and
researchers in the fields of contracts and guarantee systems. The chosen
methodology corresponds to the theoretical objectives of the research from
both jurisprudential and legal perspectives.



Method

This research employs a jurisprudential documentary analysis with a
comparative approach between the two foundational concepts of dhimmah
(legal liability) and ‘uhdah (responsibility or obligation). The analytical
focus lies in extracting criteria for the effectiveness of guarantee from
classical Imami sources, examining the views of prominent jurists including
Sayyid Yazdi, Sayyid Mohsen al-Hakim, Seyed Abu al-Qasim al-Khoei, and
others, and comparing these views with contemporary legal structures in
Iranian law.

The sources were categorized through thematic analysis, and the theoretical
foundations were derived from juristic texts and legal maxims, including the
well-known hadith "‘al4 al-yad." In the comparative stage, the foundations
of traditional guarantee were examined alongside customary guarantee, and
the scope of each was analyzed in relation to contemporary contractual and
commercial relations.

Findings

The findings of this research demonstrate several important points. First,
although the traditional theory of guarantee based on the transfer of liability
is firmly grounded in Imami jurisprudence, it lacks sufficient explanatory
capacity for modern forms of guarantees. Second, the examination of
exceptional cases in jurisprudence — such as guarantees relating to property,
guarantees of responsibility, and liability arising from possession —
indicates that Imami jurisprudence possesses the conceptual capacity to
recognize forms of guarantee broader than the conventional guarantee of
debt.

Third, the detailed analysis provided by Seyed Muhammad Kazim Yazdi
regarding the hadith "“ala al-yad" suggests that guarantee may attach to the
object itself rather than merely to its substitute or value. This interpretation
opens the way for recognizing customary guarantee as a legitimate legal
institution. Fourth, the comparative examination of the views of Ayatollah
Mohaghegh Damad shows that a precise distinction between dhimmah as the
locus of legal liability and ‘whdah as the locus of obligation allows modern
guarantees to be analyzed within the framework of contractual commitments.
On this basis, customary guarantee can exist even in the absence of an
existing debt, because its essence lies in a rational commitment recognized
by customary practice rather than in the transfer of liability.

Another important finding is that customary guarantee has the capacity to
encompass various modern legal institutions, such as insurance contracts,
bank guarantees, performance guarantees in contractual obligations,
guarantees in construction and procurement contracts, and commitments to
compensate potential damages. These mechanisms cannot be adequately



explained within the framework of classical guarantee. The study
demonstrates that the fundamental distinction between traditional guarantee
and customary guarantee lies in the analytical framework through which they
are understood, namely the concepts of dhimmah and ‘uhdah. Although
traces of this distinction appear in the writings of Imami jurists, it has not
previously been articulated in a comprehensive theoretical structure.

Conclusion

The results of this research indicate that the theory of customary guarantee,
as an institution based on rational commitment and obligation, is compatible
with the doctrinal foundations of Imami jurisprudence and can provide an
effective framework for addressing emerging legal issues. Analyzing
guarantee through the concept of ‘uhdah opens a new perspective on the
nature of guarantee obligations and demonstrates that the guarantor's
obligation is not necessarily dependent on the transfer of debt from the
debtor's liability to the guarantor's liability. Rather, it may be based on an
independent commitment formed within customary and contractual
relations. Within this framework, guarantee can be understood not merely as
a mechanism for transferring debt but as a broader legal instrument for
securing and strengthening obligations in contractual relationships.

Based on this analysis, the hypothesis of the study — namely the possibility
of reconciling the traditional foundations of Imami jurisprudence with the
requirements of contemporary legal systems — is confirmed. A careful
reconsideration of fundamental concepts such as dhimmah, ‘uhdah, and
guarantee reveals latent capacities within Imami jurisprudence that have
previously received limited attention. By recognizing customary guarantee,
many newly emerging legal institutions can be analyzed within a coherent
juristic framework without departing from established legal principles. This
development contributes to the dynamism of the jurisprudence of
transactions and enhances its effectiveness in regulating modern economic
relations. Nevertheless, several issues still require further investigation,
including the precise scope of the hadith "‘ald al-yad" in supporting
constructive guarantees, the delineation of the boundary between contractual
guarantee and tort liability, and the validity of guarantee commitments
concerning future debts. Addressing these questions in future research could
lead to a more refined theory of customary guarantee and assist in the
formulation of clearer legal rules within the contemporary legal system.
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Offers are divided into two categories: simple and binding. In
a binding offer, the offeror cannot withdraw from the offer,
because said offer, by implication entails the deprivation and
waiver of the offeror's right of withdrawal. If the offeror
withdraws from the offer during its validity period, the
contract is concluded upon the offeree's declaration of
acceptance. However, if the subject matter of the offer is a
specific corporeal asset and the offeror transfers it to a third
party before the offeree declares acceptance, the question that
arises in this regard concerns the Jurlsprudentlal—lesgal status
of the conflicting transaction thus carried out. Some, by
analogizing this matter to a moyttﬁagor's transactions
concerning the mortgaged property without the mortgagee's
permission, have declared conflicting transactions with the
offer as non-binding. Others have merely referred to the
offeree's right to seek the annulment (ebtal) of the
aforementioned conflicting transaction. Imami jurists have not
expressed an opinion specifically regarding the binding offer.
However, given the nature of the implied condition contained
in the binding offer, which is an instance of a negative-result
condition, Imami jurists consider transactions conflicting with
such a negative-result condition as ineffective. The conclusion
derived from this research is that since conflicting transactions
with a binding offer implicitly entail the deprivation of the
offeror's right of withdrawal, they create an initial proFrietary
right for the offeree. Therefore, said transaction is placed in
a suspended/pending state due to the existence of an
impediment. If the offeree exercises their right during the
validity period of the offer, the conflicting transaction, due to
the impediment existing in it that causes instability in its
continuance, is rescinded from the very date of its conclusion.
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Extended Abstract

Introduction

An offer is a proposal to enter into a transaction and is divided into two
categories: simple and binding. In a simple offer, the offeror may revoke
the offer at any time before it is accepted by the offeree. In a binding offer,
however, the offeror is precluded from revoking it, because such an offer,
by way of necessary implication, entails the deprivation and
relinquishment of the offeror's right of revocation. In other words, by
making a binding offer, the offeror implicitly and in the form of a
negative-result divests himself of the right to revoke. Consequently, any
revocation by the offeror is of no legal effect, and even if revoked, the
contract is concluded upon the offeree's declaration of acceptance during
the validity period of the offer.

However, if the subject matter of the offer is a specific determinate asset
and the offeror, prior to the offeree's declaration of acceptance, transfers
it to a third party—whether by way of sale, compromise, gift (hibah), or
otherwise—the question that arises concerns the jurisprudential and legal
status of the conflicting transaction thus concluded. Some scholars,
analogizing the situation to a mortgagor's disposition of the mortgaged
property without the mortgagee's permission, have declared transactions
conflicting with an offer to be non-binding. Others have merely referred
to the offeree's right to seek the annulment (ebtal) of the conflicting
transaction. Imami jurists have not expressly opined on binding offers;
however, given that the implied condition contained in a binding offer is
an instance of a negative-result stipulation, and since Imami jurists
consider transactions conflicting with a negative-result stipulation as non-
binding (suspended), it follows that transactions conflicting with a binding
offer—being a subset thereof—are likewise deemed non-binding
(suspended) in their view.

Method

This research is conducted using an analytical approach and relies on
library-based resources to collect, examine, and critique jurisprudential
and legal doctrines. It aims to answer the following question: if the offeror,
after making a binding offer and before the offeree's acceptance within the
offer's validity period, transfers the subject matter—being a specific
determinate asset—to a third party, what is the jurisprudential and legal
status of such conflicting transactions?



To this end, the article first defines the binding offer and clarifies its
nature. It then analyzes the nature of the offeree's right with respect to the
subject matter of the transaction (i.e., whether it is a personal/obligatory
right or a real/proprietary right) and elaborates on the author's preferred
view. Finally, it addresses the jurisprudential and legal status of
transactions conflicting with the offeree's right under a binding offer. After
presenting and criticizing various viewpoints, the author sets forth his
selected opinion in light of the nature of the offeree's right over the subject
matter.

Findings

A binding offer enjoys legal validity and produces legal effects. By virtue
of such an offer, the offeror is obligated to preserve the offer and its subject
matter throughout its validity period. He has implicitly, through a
negative-result stipulation, deprived and divested himself of the right of
revocation. As a result of this implied condition, a primary real right is
created for the offeree, which causes the offeror's ownership to cease being
absolute. Therefore, transactions conflicting with a binding offer are in
fact instances of transactions conflicting with a negative-result stipulation.
In transactions conflicting with a negative-result stipulation, the contract
is complete with respect to its essential requisites but encounters an
impediment, namely, the right of a third party (the offeree) over the subject
matter. Such a transaction is placed in a suspended/pending state. A
suspended transaction is a validly concluded contract whose continued
existence is exposed to instability and collapse.

If the offeree accepts the offer within the stipulated period, this declaration
of acceptance is regarded as an exercise of his right and causes the
conflicting transaction to be rescinded ex tunc (i.e., from the date of its
conclusion). This is because, as long as the offeree has not taken steps to
exercise his right, the conflicting transaction causes him no actual harm.
Such harm would only arise if, after the offeree has exercised his right, the
conflicting transaction were allowed to persist—which is negated by the
rule of no harm.

If the third party's right lapses for any reason, the impediment attaching to
the suspended transaction is removed; the contract then exits its state of
instability and continues its legal existence.

A conflicting transaction with a binding offer is an instance of a
conflicting transaction with a negative-result stipulation. The purport of
the said negative-result stipulation is to preclude legal acts of disposition
that are inconsistent with the offeree's right. This stipulation is an implicit
instance of a stipulation against transferable dispositions and consequently



falls within the scope of the sanction set forth in the latter part of Article
454 of the Iranian Civil Code.

As to the sanction for a conflicting transaction with a negative-result
stipulation—which is declared "void" (batel) in the latter part of the said
article—this "nullity" is not to be understood in its technical sense, but
rather must be construed as rescission ex tunc (enfesakh). This
interpretation is supported by Unifying Judgment No. 810 of the General
Board of the Supreme Court, which serves as an interpretive authority on
Article 454 of the Civil Code. The soundness of this reasoning is further
corroborated by Unifying Judgment No. 832 of the same Board.

Results

The research concludes that since the offeror, by virtue of a binding offer,
has implicitly and through a negative-result stipulation deprived and
divested himself of the right of revocation, this negative-result stipulation
causes the offeror's ownership to lose its absolute character and creates a
primary proprietary right for the offeree. Consequently, transactions
conflicting with a binding offer face an impediment by reason of the
offeree's proprietary right—as a third party—over the subject matter. That
is to say, although such transactions are unproblematic in terms of their
essential requisites, they encounter an impediment due to the third party's
(offeree's) right.

Transactions that face such an impediment are in a suspended legal state.
The suspended legal state is the status of a contract that has been validly
formed but whose continued existence is subject to instability and possible
termination. This means that if the offeree exercises his right during the
validity period of the offer, the conflicting transaction, owing to the
impediment that undermines its continuance, is rescinded ex tunc (from
the date of its conclusion). However, if the offeree's right lapses for any
reason—including failure to declare acceptance within the offer's validity
period—the said impediment is removed, and the contract, having been
validly formed, will continue its legal existence without further issue.
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	1-3. مرحلۀ اختیاری بودن تزریق (حکم در شرایط عادی)
	2-3. مرحلۀ الزامی شدن تزریق (حکم در شرایط بحرانی)
	3-3. فقه اولویت‌بندی در توزیع (فقه الأولویات)
	4. مسائل تطبیقی در ماهیت و تأمین واکسن
	1-4. موازنه میان اثربخشی و ریسک‌پذیری واکسن
	2-4. واردات واکسن: اولویت تولید داخلی و تحریم دشمن
	3-4. حکم واکسن با ترکیبات حرام (المحتویة علی مادة محرمة)

	نتیجه‌گیری
	فهرست منابع
	الف) منابع عربی و فارسی
	ب) منابع الکترونیکی و نرم‌افزاری


	واکاوی وضعیت بیع موی طبیعی/ محمدحسین تقی‌پور درزی نقیبی، ودیعه طهماسب‌پور، حسین خانلری بهنمیری
	واکاوی وضعیت بیع موی طبیعی
	مقدمه
	1. بیان کلیات و امکان‌سنجی معاملۀ اجزای بدن
	2. رابطۀ انسان با جسم او
	3. وضعیت معاملۀ موی طبیعی در فقه شیعه و اهل تسنن
	1-3. در کتب فقهی اهل‌سنت
	2-3. در کلام فقهای شیعه
	4. ادلۀ جواز و عدم جواز معاملۀ اجزای بدن انسان
	1-4. دلایل مخالفان بیع اجزای بدن
	1-1-4. عدم مالکیت انسان بر جسم خود
	2-1-4. عدم مالیت اجزای بدن برای فروش
	3-1-4. احترام جسم انسان و هتک حرمت آن با خرید و فروش
	4-1-4. حرمت خرید و فروش خون به‌عنوان یکی از اجزای بدن
	5-1-4. حرمت تغییر در خلقت خداوند (آیۀ تبتیک)
	6-1-4. لزوم دفن اجزای جداشده از بدن
	7-1-4. تجاوز به نفس و قطع عضو از موجبات قصاص و پرداخت دیه است
	2-4. دلایل موافقان بیع اجزای بدن
	1-2-4. سلطنت انسان بر جسم خود
	2-2-4. قاعدۀ اضطرار و ارادۀ خداوند بر رفع عسر و حرج از زندگی انسان
	3-2-4. اصل برائت
	4-2-4. سابقۀ پیوند اجزای بدن در عصر معصومین(ع)
	5-2-4. مالیت داشتن اجزای بدن انسان
	6-2-4. اصل حاکمیت اراده و اصل اباحه
	5. شرایط قانونی خرید و فروش موی طبیعی
	1-5. مالیت داشتن
	2-5. معلوم و معین بودن
	3-5. منفعت مشروع و عقلایی
	4-5. مقدور التسلیم بودن
	5-5. سایر شرایط
	6. چالش‌ها و سؤالات پیش رو
	1-6. فروش موی زوجه
	2-6. فروش موی محجورین
	3-6. فروش مو به غیر همجنس

	نتیجه‌گیری و ارائۀ پیشنهادها
	فهرست منابع
	قوانین


	تبیین فقهی و حقوقی امکان توافق بر تأثیر فسخ قرارداد نسبت به گذشته/ امیرعباس عسکری
	تبیین فقهی و حقوقی امکان توافق بر تأثیر فسخ قرارداد نسبت به گذشته
	مقدمه
	1. امکان تأثیر فسخ قرارداد نسبت به گذشته با توافق طرفین
	2. احکام و آثار تأثیر فسخ قرارداد نسبت به گذشته
	1-2. لزوم تعیین دقیق زمان تأثیر فسخ قرارداد نسبت به گذشته
	2-2. وضعیت مالکیت منافع عوضین در صورت تأثیر فسخ قرارداد نسبت به گذشته
	3. استثنائات تأثیر فسخ قرارداد نسبت به گذشته
	1-3. عدم امکان تأثیر فسخ قرارداد نکاح نسبت به گذشته
	2-3. مغایرت تأثیر فسخ قرارداد نسبت به گذشته با حقوق اشخاص ثالث
	1-2-3. عدم امکان تأثیر فسخ قرارداد نسبت به قراردادهای سابق
	2-2-3. عدم تضییع حقوق دولتی مترتب بر قراردادها در صورت تأثیر فسخ قرارداد نسبت گذشته
	3-2-3. عدم تضییع حق شفیع در صورت تأثیر فسخ قرارداد نسبت گذشته
	4-2-3. عدم تضییع حق دلال، وزن‎کننده، حمل‎کننده و... در صورت تأثیر فسخ قرارداد نسبت گذشته

	نتیجه‌گیری
	فهرست منابع

	ارزیابی میزان مسئولیت مالک در قبال خسارات ناشی از فعل گربه خانگی/ مهدیه غنی‌زاده، عبدالصمد علی‌آبادی
	ارزیابی میزان مسئولیت مالک در قبال خسارات ناشی از فعل گربۀ خانگی
	مقدمه
	1. دیدگاه‌های مربوط به ضمان گربۀ خانگی
	1-1. عدم ضمان
	2-1. ضمان مشروط
	1-2-1. ضمان مشروط به تفریط مالک
	2-2-1. ضمان مشروط به خوی آسیب‌رسان حیوان
	3-2-1. ضمان مشروط به عرف نگهداری از حیوان
	2. نقد و ارزیابی دیدگاه ها
	1-2. قول عدم ضمان (قول مشهور)
	2-2. ضمان مشروط به تفریط مالک
	3-2. ضمان مشروط به خوی آسیب‌رسان حیوان
	4-2. ضمان مشروط به عرف نگهداری از حیوان
	3. قول برگزیده
	4. دیدگاه قانون‌گذار

	نتیجه‌گیری
	فهرست منابع

	دلایل فقهی و حقوقی زوال حق رجوع ضامن به مضمون عنه، در فرض هبۀ طلب به ضامن مأذون، پیش از پرداخت دین/ محمدجابر قنبری، سید مهدی کاظمی
	دلایل فقهی و حقوقی زوال حق رجوع ضامن به مضمونٌ‌عنه، در فرض هبۀ طلب به ضامن مأذون، پیش از پرداخت دین
	مقدمه
	1. وحدت یا دوگانگی هبۀ طلب و ابراء
	1-1. نظریۀ وحدت هبۀ طلب و ابراء در فقه
	2-1. نظریۀ دوگانگی هبۀ طلب و ابراء در فقه
	3-1. نظر برگزیده در قانون مدنی
	2. زوال حق رجوع ضامن به مضمون‌عنه، در فرض هبۀ طلب به ضامن
	1-2. ادلۀ فقهی
	1-1-2. روایات
	2-1-2. قواعد فقهی
	3-1-2. مفروغ‌عنه بودن هبۀ طلب، پیش از پرداخت دین در ارتکاز فقها
	4-1-2. بنای عقلا
	2-2. ادلۀ حقوقی
	1-2-2. در مقام بیان بودن قانون‌گذار و عدم امکان استفاده از ملاک حکم «ارث طلب به ضامن»
	2-2-2. وحدت ملاک از حکم «ابراء ضامن»
	3-2-2. عدم ملازمه بین سقوط دین با حق رجوع ضامن به مضمون‌عنه
	4-2-2. عدم جریان حکم «هبۀ طلب به یکی از غاصبان» در «هبۀ طلب به ضامن»
	5-2-2. اقتضای ماهیت و هدف ضمان

	نتیجه‌گیری و پیشنهاد
	فهرست منابع

	آسیب‌شناسی تشدید اعمال محدودیت بر مالکیت خصوصی در ایران از منظر فقهی و حقوقی/ بیگرد تیموری، شهرام محمدی، عباد روحی
	آسیب‌شناسی تشدید اعمال محدودیت بر مالکیت خصوصی در ایران از منظر فقهی و حقوقی
	مقدمه
	1. چرایی ضعف قواعد اولیه و تشدید تحدید مالکیت
	1-1. قرائت فقهی-حقوقی از مالکیت
	2-1. قواعد اولیۀ فقهی در مواجهه با استثنائات قانونی
	2. نقدی بر علل وضع قواعد ثانویه (مصلحت عمومی‌-ضرورت)
	1-2. مصالح عمومی و ضرورت‌های نوین در مالکیت اراضی
	2-2. مصلحت‌های نوظهور در آینۀ رویۀ تقنینی-قضایی
	3-2. ضرورت‌های نوین در برقراری عدالت اجتماعی به‌جای تحدید مالکیت
	3. نمادهای عدم موفقیت قوانین و مقررات تحدیدکننده در اجرا

	نتیجه‌گیری
	پیشنهادها
	فهرست منابع

	تحلیل فقهی و حقوقی صحت‌سنجی مهریه مبهم و راهکارهای رفع ابهام آن با تأکید بر رویۀ قضایی/ احمد بهی، محمد مهریار
	تحلیل فقهی و حقوقی صحت‌سنجی مهریۀ مبهم و راهکارهای رفع ابهام آن با تأکید بر رویۀ قضایی
	مقدمه
	1. مفهوم‌شناسی مهریۀ مبهم
	1-1. مفهوم مهریۀ مبهم
	2-1. انواع مهریۀ مبهم
	3-1. مهریۀ مبهم مطلق (تام)
	4-1. مهریۀ مبهم نسبی
	2. دیدگاه‌های فقهی و حقوقی در مورد مهریۀ مبهم نسبی
	1-2. دیدگاه‌های فقهی در خصوص مهریۀ مبهم نسبی
	1-1-2. دیدگاه قائلان به لزوم ذکر جمیع اوصاف مهر
	2-1-2. دیدگاه موافقین: کفایت علم اجمالی
	2-2. دیدگاه‌های حقوقی در خصوص مهریۀ مبهم نسبی
	1-2-2. دیدگاه موافقین: کفایت علم اجمالی
	2-2-2. دیدگاه مخالفین: لزوم تعیین دقیق اوصاف
	3. معیارهای رفع ابهام از مهریۀ مبهم
	1-3. معیار انصراف عرفی
	2-3. معیار تعیین سطح متوسط مهرالمسمی
	3-3. معیار تخییر زوج در پرداخت مصادیق موجود
	4-3. معیار مصالحه
	5-3. معیار تناسب با شئون زوجه

	نتیجه‌گیری
	فهرست منابع

	بازخوانی مفهوم و احکام ضمان عرفی در فقه امامیه و حقوق ایران به‌عنوان چارچوبی برای حل مسائل مستحدث: با نگاهی بر آراء سید یزدی(ره) و استاد آیت الله محقق داماد/ سید نیما نوروزی
	بازخوانی مفهوم و احکام ضمان عرفی در فقه امامیه و حقوق ایران به‌عنوان چارچوبی برای حل مسائل مستحدث با نگاهی به آرای سید یزدی(ره) و استاد آیت‌الله محقق داماد
	مقدمه
	۱. مبانی تصوریۀ بحث
	۲. ماهیت ضمان از منظر فقه و حقوق
	۳. ضمان نزد حقوق دانان
	۴. بررسی کاربست‌های ضمان عقدی در ادبیات فقهی
	۵. بحث پیرامون مفهوم ضمان در عرف کنونی
	1-5. عدم انحصار به مال کلى در ذمه (دین)
	2-5. عدم ضرورت وجود موضوع هنگام عقد

	نتیجه‌گیری
	فهرست منابع

	معاملات معارض با ایجاب ملزم در فقه امامیه و حقوق ایران/ جواد نیک‌نژاد
	معاملات معارض با ایجاب ملزم در فقه امامیه و حقوق ایران
	مقدمه
	1. تعریف و ماهیت ایجاب ملزم
	1-1. تعریف ایجاب ملزم
	2-1. ماهیت ایجاب ملزم
	2. ماهیت حق مخاطب ایجاب نسبت به مورد معاملۀ عین معین در اثر ایجاب ملزم
	1-2. نظریۀ دینی بودن حق مخاطب ایجاب ملزم
	2-2. نظریۀ عینی بودن حق مخاطب ایجاب ملزم
	3-2. نظر منتخب
	3. وضعیت فقهی و حقوقی معاملات معارض با حق مخاطب ایجاب ملزم
	1-3. نظریۀ عدم نفوذ
	2-3. نظریۀ عدم نفوذ مراعی
	3-3. وضعیت مراعی
	4-3. وضعیت مراعی (جمع بین وضعیت حقوقی عدم قابلیت استناد و صحت)
	5-3. نظریۀ منتخب

	نتیجه‌گیری
	فهرست منابع




