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time of the testator's death. Based on this principle, inheritance

is nullified in cases of deaths with unknown timing. This ruling,
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Extended Abstract

Introduction

The issue of inheritance and the conditions for its realization is a fundamental
topic in Iranian Islamic and civil law, consistently drawing the attention of jurists
and legal scholars. One essential condition for inheriting is establishing the heir's
being alive at the time of the deceased's death—a condition whose absence negates
the transfer of the estate. However, in cases where the sequence of individuals'
deaths is indeterminable, the Iranian Civil Code, in Article 873, exceptionally
accepts mutual inheritance in cases of drowning (Gharaq) and destruction under
ruins (Hadm). This exception, based on a strict interpretation by Imami jurists and
the legislator, has been met with expansive views in contemporary jurisprudence.
Some jurists, including Imam Khomeini and Ayatollah Khamenei, advocate
extending the ruling of mutual inheritance to similar cases such as fire, explosion,
and traffic accidents.

This research focuses on analyzing the jurisprudential and legal foundations of
this exception, examining its theoretical and practical bases. Through analyzing
jurisprudential opinions and judicial procedures, it delineates the boundaries of
the rule. Divergent opinions in judicial authorities regarding the instances of the
exception, such as cases involving gas leaks or traffic accidents, reveal a legal gap
and lack of procedural unity. The present article, with a novel approach, analyzes
the concepts and wording of related narrations (Riwayat) more precisely and
offers a coherent solution consistent with jurisprudential principles and
contemporary legal requirements. The research distinguishes itself in three
aspects:

1. Utilizing intra-textual implications instead of extra-textual evidence;

2. Analyzing lexical relationships and the semantic implications of the wording in
narrations; .

3. Offering new interpretations, such as the implication of the letter fa (2) and
expanding the meaning of "hadm".

The primary objective is to assess the feasibility of mutual inheritance in deaths
with an unknown time of occurrence (particularly traffic accidents) based on
textual and jurisprudential evidence, to resolve judicial challenges. The target
audience includes jurists, legal scholars, judges, and researchers in Islamic
jurisprudence and law who deal with complex inheritance cases. The theoretical
approach is comparative-analytical. By comparing Imami jurisprudence and
French law, it examines the capacity for jurisprudential development in emerging
issues. The descriptive-analytical method, focusing on jurisprudential and legal
texts, identifies scientific gaps (particularly lexical implications) and provides
legislative reform suggestions to enhance justice within the inheritance system.

Method

This research employs content analysis and a descriptive-analytical method, based
on the examination of jurisprudential texts, legal sources, and Imami narrations.
The scope includes the views of Imami jurists (from classical to contemporary) ,
Iranian civil laws (Articles 873, 874, and 1024), and a comparison with the French
Civil Code (before and after the 2001 reforms). The sample includes over 20 key



narrations from authoritative sources (Wasa'il al-Shi‘ah, Tahdhib al-Ahkam,
Jawahir al-Kalam), advisory opinions from the Legal Department of the Judiciary
(e.g., 66/7,3275/7, 5231/7), and judicial rulings (e.g., from Branch 9 of Gorgan),
covering more than 50 sources. Tools include jurisprudential books (al-‘Amili, al-
Najafi) , legal sources (Iranian and French Civil Codes, works by Aurélien Bamdgé,
2021), jurisprudential software (Ganjineh-ye Estefta'at-e Qaza'i), and legal
websites (davoudabadi.ir, dadfaran.com, wikihoghoogh.net).

The axes of analysis are: the literal implication of narrations (the letter "fa (3) "
and "hadm") , evaluation of reasons against generalization (fatwa-based
popularity shuhrah, analogy gqiyas) and the removal of specificity (ilgha-yi
khussusiyaf), with  emphasis on semantic and lexical aspects.
Data was collected from secondary sources. The research stages are:

1. Collecting evidence;

2. Descriptive analysis of viewpoints;

3. Critical evaluation focusing on intra-textual analysis;

4. Comparative analysis;

5. Extraction of the preferred view and reform suggestions.

Sources were selected based on credibility, and weak sources were critiqued or
excluded. Ethical considerations include adherence to integrity and preservation
of authors' intellectual rights.

Findings

The data examination reveals that in French law, the previous approach was based
on criteria of age and sex. However, the modern approach (Article 725-1)
emphasizes determining the sequence with evidence and, when impossible,
negates mutual inheritance (with the exception of representation by children),
having eliminated discrimination.

In Iranian law, Article 873 limits mutual inheritance to drowning and destruction
under ruins. However, advisory opinions extend it to the destruction of vehicles,
which was applied in 70% of the reviewed rulings but rejected in 30%. The
example of a family under ruins demonstrates the transfer of inheritance shares to
living heirs.

In Imami jurisprudence, three viewpoints were identified:

- Restriction (more popular);

- Extension (supported by Khomeini, Khoei, Sobhani);

- Suspension of judgment (Tawaqquf).

The reasons for restriction (weak negative narrations, popularity based on
transmitted evidence, analogy) are invalid. The reasons for extension include
customary and novel literal removal of specificity (the implication of " fa (4 ", the
broad meaning of "hadm" based on al-Jazari), with 80% of narrations emphasizing
the unknown timing. The interpretations are consistent with the principle "al- illah
tu‘ammim wa tukhassis" (the cause generalizes and specifies) and without
contradiction; undesirable consequences were also not excluded.

Conclusion

The findings highlight the importance of mutual inheritance in deaths with an
unknown time of occurrence, which challenges the condition of the heir being
alive and is linked to judicial justice, harmonizing jurisprudence with modern law,


https://davoudabadi.ir/
https://dadfaran.com/
https://wikihoghoogh.net/

and public policy. Iran's approach is conservative, while France's is more flexible.
The hypothesis of restriction is rejected, and extension is confirmed. The results
have theoretical implications (strengthening intra-textual removal of specificity)
and practical implications (resolving judicial disputes) and can form the basis for
comparative studies, judge training, and policymaking for accidents.
Applications include: Amending Article 873 to extend to coercive incidents and
issuing a unified procedure ruling to reduce inequalities. Unresolved issues are
limited. The direct conclusion is that mutual inheritance is a fundamental socio-
legal principle that extends to similar cases and strengthens Islamic justice.
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Natural resource lands, defined as lands with natural vegetation
that have remained in their natural state, were nationalized and
classified as public property through the Law on Nationalization of
Forests on January 17, 1963 (27 Dey 1341). Lands that had been
revived prior to the enactment of this law were exempted from this
nationalization decree and termed “exceptions." However,
disagreement persists regarding the accepted date of revival for
natural resource lands, with some authorities, relying on the
Guardian Council's theory and advisory opinions, considering the
date announced by the government on March 7, 1987 (16 Esfand
1365) as the criterion. Furthermore, secondary exceptions - those
exempted from the nationalization decree without direct revival but
by virtue of their connection to revived exceptions - are often
overlooked in judicial practice and official expert opinions.
Jurisprudential and legal studies on these two issues have led to the
following findings: the accepted revival date for principal
exceptions (including rural houses and facilities, agricultural lands,
and orchards) is March 7, 1987 (16 Esfand 1365); and secondary
exceptions also possess jurisprudential and legal foundation and
should be considered alongside principal exceptions. Secondary
exceptions fall into two categories: intermediate lands and
peripheral lands (protective perimeter). This means that the revival
of one portion of a land parcel necessitates the revival of another
portion. Additionally, peripheral lands and protective perimeters
required for revived lands - such as courtyards in cases of
individual ownership and village pastures in cases of collective
ownership - are placed at the disposal of the owner(s) following
the revival of the main land. Finally, the easement rights of those
who revived national natural resource lands remain valid.
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Extended Abstract

Introduction

From a legal perspective, natural resource lands refer to lands with self-
grown vegetation that have remained in their natural state (forests,
woodlands, and pastures). Prior to the enactment of the Law on the
Nationalization of the Country's Forests in 1341 (1963 AD), the term
"natural resource lands" was not used. Instead, the instances of such lands
were covered under the general title of "wasteland" (Mawat) in the Civil
Code, which, in Article 140, placed the reclamation of wasteland among
the causes of ownership, detailing it in Articles 141 to 161.

In 1341 (1963 AD), the aforementioned law removed natural resource
lands from the scope of "wasteland and res nullius", placing them in the
category of public lands and prohibiting their seizure and acquisition.
However, lands that had been reclaimed under the Civil Code's provisions
for wasteland before that law were exempted from the nationalization
decree and remained the property of the reclaimers as "exceptions" to the
decree.

Two questions are addressed here: What is the effective date for the
nationalization of natural resource lands, and consequently, the cut-off
date for recognizing the reclamation of such lands (principal exceptions)?
What is meant by subsidiary exceptions, and what do they encompass?
Among the research conducted in the field of the nationalization decree
and its exceptions, no study has been found that directly addresses these
two questions. Instead, topics such as identifying the claimant and the
subject of evidence in lawsuits objecting to the determination of land as
nationalized (Rahimi & Alavi, 1402), jurisprudential and legal
examination of the effect of reclamation on national lands (Fadaei
Moghaddam et al., 1400), distinguishing national lands from exceptions
and the manner of objection by individuals (Khalil Moghaddam, 1401),
and legal analysis of the elements of lawsuits objecting to the
determination of national lands (Lotfi & Gholami, 1397) have been
studied.

Since the court, when adjudicating lawsuits objecting to the determination
of land as nationalized, must answer these two questions before issuing a
ruling, this research will be beneficial in judicial practice for the trio of
judges, lawyers, and official court experts.

Method

In this research, primary data was extracted and interpreted from legal
provisions related to the subject. Then, by referring to jurisprudential
books through the Figh Ahl al-Bayt (pbut) software, each legal datum was
examined and confirmed from a jurisprudential perspective.



Findings

1. From a legal viewpoint, self-grown vegetation (without human
intervention) is termed a natural resource. Consequently, lands possessing
such vegetation are called "lands containing natural resources" or,
concisely, "natural resource lands." Based on this, the terms "natural
resources” and "natural resource lands" are used in regulations concerning
these lands. In jurisprudence, "@jam" (thickets) corresponds to woodlands,
forests, and forested lands. Mountain peaks and valley floors primarily fall
into the category of pastures. Some contemporary jurists have also used
the term "al-marati™ (pastures) with its modern meaning alongside
traditional titles.

2. Article 2 of the Law on the Nationalization of the Country's Forests
(1341) refers to reclaimed lands within the scope of natural resource lands
as "exceptions to the nationalization decree of lands" or concisely
"exceptions." As in jurisprudence, the reclamation of wasteland, including
natural resource lands (@jam, lands with plants and trees, mountain peaks,
valley floors) under necessary conditions, leads to ownership; from a legal
perspective, the reclamation of natural resource lands was also a cause for
ownership until the date specified by the legislator. Note 3 of Article 2 of
the same law cites rural installations and houses, as well as agricultural
lands and orchards, as instances of principal exceptions.

3. The Law on the Nationalization of Forests and Pastures of the Country,
enacted on 27/10/1341 (17/01/1963), set the date of its approval as the
temporal criterion for accepting reclamation. Therefore, lands reclaimed
by 27/10/1341 fall under the exceptions to natural resources. This
temporal criterion has faced one exception concerning endowed (Wagf)
lands, according to Note 6 added on 19/12/1380 (10/03/2002) to the Law
on Nullification of Sales Documents of Endowed Properties, Water, and
Lands. However, for non-endowed lands, based on Note 4 of the Law on
Determining the Status of Disputed Lands Subject to the Implementation
of Article 56 of the Law on Forests and Pastures, enacted on 22/06/1367
(13/09/1988), Opinion No. 2650 dated 04/08/1367 (26/10/1988) of the
Guardian Council, a Guardian Council opinion communicated via Letter
No. 5908 dated 24/01/1373 (13/04/1994) to the Administrative Justice
Court, Subsection 'M' of Note 8 of the Budget Law of the Year 1402, and
several advisory opinions, the reclamation date should be considered as
the year 1365 (1986-87 AD).

4. The exceptions where no reclamation has occurred but which come
under the owner's control as a consequence of reclaiming other lands can
be termed "subsidiary exceptions." Instances of subsidiary exceptions are
scattered in various laws. Considering the laws governing natural resource
lands, subsidiary exceptions can be placed in two groups: intermediate
lands and peripheral lands. Intermediate lands refer to parcels within a
larger tract where reclamation has taken place around them, but they
themselves remain without any development or agricultural activity.



Peripheral lands refer to buffer lands, which are the opposite of
intermediate lands. When a piece of land is reclaimed, the surrounding
lands, which are customarily considered its buffer, also fall under the
exceptions, even if no reclamation activity has been performed on them.

Conclusion

1. Two questions were raised in this article: What is the effective date for
the nationalization of natural resource lands (the cut-off date for
recognizing reclamation as principal exceptions)? What is meant by
subsidiary exceptions, and what do they encompass? Since the court must
answer these two questions before issuing a ruling in lawsuits objecting to
the determination of land as nationalized, this research will be beneficial
in judicial practice for judges, lawyers, and official court experts.

2. Principal exceptions have four instances, falling into two groups: rural
houses and installations on one side, and agricultural lands and orchards
on the other. Although the initially accepted reclamation date for principal
exceptions was the date of the Nationalization Law's approval
(27/10/1341), this date has been effectively changed to 16/12/1365
(07/03/1987) based on subsequent legal developments.

3. Subsidiary exceptions fall into two groups: intermediate lands and
peripheral (buffer) lands. Intermediate lands are those where no
development activity has taken place but are included in the exceptions
due to the reclamation of other parts of the same tract. Therefore,
reclaiming an entire tract is not necessary. Peripheral or buffer lands are
those outside but surrounding the reclaimed land, placed at the owner's
disposal for optimal use.
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One of the challenges of living in apartment complexes is facin% the
Article type: risk of their deterioration. Due to the absence of a coherent Iegal

regime for resolving disputes based on co-ownership, research in this
area seems necessary. In circumstances where there is a financial or
physical danger resulting from building dilapidation, pursuant to the
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Received: 10 August wnership Law, the majority can request court authorization for
2004 reconstruction by providing suitable housing for the minority. The
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jority, > grounds in various instances. These include: the right to a collective

Conflict of Rights, renovation contract, the request for rebuilding, withdrawal from the
Guarantees of Rights,  majority and its rescission (at least before it becomes detrimental),
In Rem Right, cooperation with a third party (contract with a developer), execution

Financial or Physical ~ Of . necessary measures (obtaining permits, demolition, etc.) ,

building expansion, prevention of detrimental actions by the minority
and third parties, claiming costs, fair compensation, and the price of
assets consumed in the renovation process, the majority's legal
(decretal) in rem lien on the renovated unit for debt recovery, and
the majority's right of retention regarding the delivery of the
renovated fproperty.. Due to the lack of legal stipulation and the
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Extended Abstract

Introduction

In co-owned (Musha ) property, the scope of owners’ rights of possession has
perpetually been a source of serious legal dispute. A particularly contentious
arena is the management and disposition of apartment buildings within
residential complexes. Given that ownership of the non-exclusive (common)
parts is held jointly, and given that acts of disposition over jointly-owned
property generally require unanimous consent, the effective exercise of
ownership rights in apartment complexes often encounters substantial practical
difficulties. To address this, Article 6 of the Apartment Ownership Law departs
from this foundational rule, establishing a majority-vote mechanism for
decisions concerning the management of common areas. However, this article
appears inapplicable to decisions requiring substantial physical intervention—
such as demolition and reconstruction—which inherently involve interference
with exclusive units. The principle of dominion and respect for exclusive
property rights necessitates the consent of each unit owner for any such
interference.

Consequently, specific legislative intervention was required to address
scenarios where unanimity for the reconstruction of dilapidated, hazardous
buildings is unattainable. Article 13 of the same Act provides that if, based on
the opinion of three official judicial experts, a building’s useful life has ended
or it is wholly dilapidated, posing a risk of financial or bodily harm, and a
minority of owners oppose reconstruction, the majority may—upon a court
order and after securing suitable rental accommodation for the non-consenting
owners—proceed with reconstruction. While this legislative initiative is
commendable, Article 13 is fraught with ambiguities regarding its procedural
details and interpretive scope, which this article seeks to clarify.

Method

This study employs an analytical methodology that moves beyond mere textual
interpretation. It identifies the legal nature of the majority’s right, the rationale
for its protection, and methods for resolving conflicts between majority and
minority interests. It also considers overarching principles such as superior
expediency (Maslahat) and the preservation of social order, thereby providing
a coherent framework for interpreting the mechanisms for protecting majority
rights under Article 13.

Findings

The research delineates the specific rights accorded to the majority under this
regime:

Right to Petition the Court: The majority may file a petition with the court of
the property’s location to confirm their agreement and obtain authorization for
reconstruction. A prerequisite is securing suitable alternative housing for the
minority.



Right to Execute Reconstruction.: Upon obtaining a final and enforceable court
order, the majority may proceed with demolition and reconstruction. The
court’s ruling is declaratory regarding the fulfillment of preconditions and
constitutive in authorizing the reconstruction.

Ancillary Rights During Reconstruction: The process grants the majority
several ancillary rights, including: obtaining building permits; requesting the
eviction of non-cooperating minority owners; entering into construction
contracts with third parties; preventing obstructive interference from the
minority; recovering construction costs upon completion; establishing a
statutory mortgage over the minority’s reconstructed unit; and exercising a right
of retention over the delivered unit pending full settlement of costs.

Conclusions

While unanimous consent is the default rule for co-owned property, its rigid
application creates significant impediments in social contexts like collective
housing. Legitimizing majority decision-making presents a vital solution for
addressing the risks posed by dilapidated buildings. The conflict between
majority and minority rights gives rise to specific majority entitlements
concerning the collective reconstruction agreement, necessary executive
actions, cost recovery, and security mechanisms.

To enhance the clarity and fairness of Article 13, the study proposes the
following amendments:

— Amend the phrase "the building has become wholly dilapidated” to include
or is otherwise at risk of demolition.

— Change "financial and bodily harm" to "financial or bodily harm."

— Specify that actions are taken by the majority of owners.

— Specify that recoverable costs are those incurred and payable at current
market rates.

— Clarify that the security interest can be over the same unit, even as a mortgage.
— Add a new Note 3: Stipulating that the evacuation of commercial units must
respect the regulations governing goodwill or business rights, unless the
occupants consent to a comparable new commercial space.

— Add a new Note 4: Establishing the majority’s right to withhold delivery of
the reconstructed unit until full settlement of all costs at current rates, paid rents,
and compensation for services rendered, exempting them from liability for
fortuitous loss or damage during this period of retention.
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The "Livestock Exit from Forests" scheme was first introduced
in the Second Development Plan Law of 1994 (1373) and
subsequently completed or ratified in the Third and Fourth
Development Plans. According to this law, the government was
obligated to grant certain privileges to livestock owners, via a
contract, in exchange for the removal of their livestock from the
forests, with the aim of optimizing the utilization of the
country's natural resources. Identifying and explaining the legal
nature of the rights of livestock owners-specifically, under
which named contract or other special agreement according to
Article 10 of the Civil Code and the principle of freedom of
contract it may fall-is crucial. This is because, subsequent to this
contract, privileges with specific terms are granted to the
livestock owners, and the stability or instability of these rights
depends on the nature of the said contract. This research,
employing an analytical-descriptive method, will examine how
the present contract is a commutative agreement wherein, in
exchange for the transfer and relinquishment of the right to
graze and forage livestock, the livestock owners are granted a
substitute right by the government, which, as a rule, is
considered a form of ownership right over the subject land.
Furthermore, this right is subject to limitations established by
the terms stipulated in the contract and the principle of party
autonomy, resulting in a specific contract with its own unique
characteristics. Identifying the legal provisions, attributes, and
effects of this contract is influential for the subsequent rights of
the livestock owners as well as the legal status they previously
held.
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Extended Abstract

Introduction

In the law of the Second Economic, Social and Cultural Development Plan of
the Islamic Republic of Iran, approved in 1933, the government was required
to grant concessions to livestock farmers in the form of contracts in exchange
for their livestock leaving the forest in order to optimally exploit the country's
natural resources. This means that in exchange for their grazing permits, which
were often issued for the presence in the pastures, the livestock farmers received
a limited and specific area in the natural resource areas used for livestock
farming and fodder cultivation, in exchange for the number of their livestock.
The point to be examined in this research is that the transfer of lands with
specific uses and specific restrictions was important, and ultimately examining
these cases is important in determining the nature of the rights of livestock
farmers. Another goal of the research is to conduct a comparative study of the
contract for the transfer of privileges to livestock farmers with specific contracts
or other special contracts in accordance with Article 10 of the Civil Code and
the principle of freedom of contract. In this way, which of the specific contracts
does the assignment of the subject of the present research correspond to, or
which one should be examined as a special contract in accordance with the
article of the Civil Code? Or, in view of the famous hadith “People are given
authority over their property” quoted from the Holy Prophet of Islam (pbuh),
what is the basis for the restrictions imposed on the rights of livestock keepers?
Regarding the present study, given the newness of the topic, no research has
been conducted in this field, and all articles and writings that have been written
so far related to this topic have been solely about national lands and the method
of transferring these lands to individuals, which is outside the scope of the
present study, given the negotiable nature of the transfer and the nature of the
contract between livestock farmers. Therefore, given the importance of the
subject and its practical application in litigation, it was deemed necessary to
answer these questions in an independent study. This study is recommended for
lawyers, researchers, and activists in this field due to its connection to natural
resources, environment, agriculture, national lands, and being a pioneer in
examining the rights of livestock owners.

Method
This research attempts to answer the above questions using a descriptive and
analytical method, relying on library studies, by examining the legal
foundations and opinions of jurists and legal authors, and analyzing judicial
practice.

Findings

Based on the authentic and well-known hadiths regarding the need to respect
the ownership of individuals, including the famous hadith "People are in control
of their property" narrated from the Prophet of Islam (pbuh), the opinions of
jurists and legal authors have determined that the right of ownership of



livestock owners to the lands ceded in the framework of the plan to remove
livestock from the forest should be subject to legal and judicial protection. On
the other hand, the permanent restrictions imposed on livestock owners' rights
were declared invalid due to the permanent nature of these restrictions, which
themselves cause ignorance among the farmers, and were deemed not invalid
in order to prevent the disruption of the economic order.

It is also necessary to point out that these restrictions were applicable within a
specific time frame and it was further determined that the nature of this contract
was not consistent with any of the specific contracts and should be examined
as a special contract within the framework of Article 10 of the Civil Code and
the principle of freedom of contracts.

Conclusion

Despite the investigations carried out and the scrutiny of famous hadiths, the
opinions of legal authors, and a sample draft of a land transfer contract, it was
determined that the livestock farmer apparently had ownership rights to the
transferred lands and was recognized as the owner of the land from the moment
of transfer, and this transfer was also for agricultural use and for the purpose of
growing fodder. However, the restrictive conditions contained in the contract,
such as the prohibition of transfer of ownership and change of use, are neither
consistent with the nature of the right of ownership arising from certain
ownership contracts nor with the agreement on ownership that can be formed
based on Article 10 of the Civil Code.

These invalid conditions should either be waived or the contract should be
declared invalid in accordance with them, and consequently all transactions
made by the rancher regarding the land in question should be declared invalid.
Following this, the rancher should also be deemed able to return to his former
usufruct right over the forest. Because By announcing the termination of the
contract, ownership of the land is also returned to the government, and it must
also be able to recover its compensation. This method is completely contrary to
the plan to remove livestock from the forest and the legislative purpose of
preserving natural resources, and causes economic turmoil in society,
especially the destruction of livestock farmers and their dairy and meat products
for supply to society.

To maintain the order of transactions and the economy of the society, it is better
not to extend the invalidity of these conditions to the contract following a
secondary ruling and to consider the contract as valid. The legislative
requirement for this is to foresee the contract in question in the form of a special
contract in the same law The "Contract for Transferring Land to Livestock
Farmers in Exchange for the Abandonment of Grazing Rights" is intended to
protect livestock farmers on the one hand and to encourage the preservation and
conservation of the natural resources of the "forest" on the other by determining
the provisions, conditions, and effects of the contract explicitly,
unambiguously, and unambiguously in a specific law.
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relating to juridical acts whose "subject or result involves the transfer
of ownership of property, transfer of usufructuary rights (whether for
life or for a term exceeding two years), or transfer of easement rights
over immovable property, as well as endowments (waqf), the
establishment of mortgage contracts concerning such properties, the
conclusion of contracts effecting transfer of benefits from said
properties for periods exceeding two years, lease-to-own agreements,
and any form of presale of buildings - whether as a share of the entire
land or structures - and commitments to perform all aforementioned
juridical acts" are declared inadmissible. Although this sanction
serves the legislator's objectives in many instances, it fails to clarify
the legal status of transactions not registered in the electronic
document registration system, thereby evading the responsibility of
determining their legal fate. Despite the removal of the nullity
sanction from the law's text and existing doctrinal regarding it, these
transactions should nevertheless be deemed void. On the other hand,
if "the transferee has formally transferred the subject matter to a third
party prior to its rescission (faskh) or termination (infisakh), and in
the subsequent legal act said third party possessed no right of
rescission, or the transaction was not mutually revoked (igalah), such
transfer shall be treated as constructive destruction of the subject
matter, and the rescission or termination shall not dissolve the
subsequent contract. In such case, the holder of the rescission right
may claim from the aforementioned transferee the current market
value of the immovable property.” Consequently, the Compulsory
Registration Law has established a new provision contradicting
Unified Precedent No. 810. In conflicts between specific-prior and
general-subsequent rules, the former prevails, thus the ruling in the
unified precedent remains valid for its specific subject matter.

Cite thls article: Razavi, S. M. (2025). The Impact of Non-Observance of Prescribed Formalities
in the "Compulsory Official Registration" Law on Legal Acts Concerning Immovable Property.
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Extended Abstract

Introduction

Legislative systems always establish legal rules and enact legislation to achieve
objectives, which are often based on an understanding of the general benefits
and harms of phenomena in the external world. Following the enactment of the
Registration Law in 1310 (1931 AD), according to Article 48 of that law, "a
document that must be registered in accordance with the aforementioned
articles and is not registered will not be accepted in any office or court."
However, later, with the support of some jurists, including the jurists of the
Guardian Council, the public altered the direction of the legislator's movement.
This led to the lawsuit for "Compulsory Deed Execution" becoming a common
legal claim in judicial courts. Subsequently, to reduce such lawsuits in courts,
Articles 147 and 148, along with laws such as the "Law on Determining the
Registration Status of Lands and Buildings without an Official Deed," were
enacted.

In recent years, the abundance of these claims prompted a new approach in the
legislative system, culminating in the Expediency Discernment Council, 1403
(2024 AD), deeming the "Law on Mandatory Official Registration of
Immovable Property Transactions" consistent with the interests of the state,
with the aim of minimizing conflicts in people's transactions and contracts. The
clear effect of this law is that when people know their unofficial transactions
will not be valid before any authority, they will refrain from undertaking them
and will conduct their transactions only with an official deed. According to
Note 4 of Article 1, all immovable properties for which a cadastral title deed is
issued after this law's effective date are subject to the formalities of this law
from the date of the title deed issuance, and no lawsuit other than a claim for
restitution of the exchanged values will be admissible. As observed, this law
considers adherence to formalities for the transfer of real estate necessary.

The question this research seeks to answer is: What is the enforcement
guarantee for violating the conditions stipulated in this law? Are transactions
conducted without observing the mentioned formalities void or not? The
legislator's objective in establishing formalities for the transfer of immovable
property is to reduce the number of lawsuits filed in the judiciary, organize the
real estate market, and prevent unauthorized transfers and the like. This
objective is achieved by deeming transactions in which the necessary
formalities are not observed as void.

Method

This research employs a descriptive-analytical method and, by examining the
rationale behind enacting the Mandatory Official Registration Law, seeks to
discover the true meaning and intention of the legislator (the spirit of the law).
By analyzing the objectives of the law's enactment and comparing them with
similar cases and instances in jurisprudential and legal sources and in judicial
procedure, it aims to discover the enforcement guarantee for violating the law's
mandatory regulations, thereby compensating for the enforcement gap in the



law.

Findings

According to Article 1 of the Law on Mandatory Official Registration of
Immovable Property Transactions, claims related to legal acts whose "subject
or result is the transfer of ownership of an asset, or the transfer of usufructuary
right (whether for life or for a term exceeding two years), or the transfer of
easement rights over immovable property, and endowment, as well as the
conclusion of mortgage contracts concerning them, and the conclusion of
contracts effecting the transfer of benefits of said properties for a period
exceeding two years, and lease-to-own agreements, and any type of pre-sale of
buildings, whether as a share of the entire land or structures, and commitment
to perform all mentioned legal acts" are declared inadmissible. Although this
enforcement guarantee fulfills the legislator's intentions in many cases, it does
not specify the differing legal status of transactions not registered in the
electronic deed registration system and has somewhat evaded the responsibility
of settling their status. Despite the removal of the nullity enforcement guarantee
from the law's text and disagreement about it, these transactions should be
considered void. On the other hand, if "the transferee has officially transferred
the subject matter of the transaction to a third party before the registration of its
rescission or termination, and in the subsequent legal act, he did not have the
right to rescind, or the transaction was not mutually canceled, this transfer is
considered as the loss of the subject matter, and rescission or termination does
not cause the dissolution of the subsequent contract. In this case, the holder of
the aforementioned right of rescission will have recourse to the mentioned
transferee for the current market value of the immovable property." Therefore,
the Mandatory Registration Law establishes a new provision contrary to
Unanimous Precedent No. 810, and in the conflict between a specific prior rule
and a general subsequent rule, the former takes precedence over the latter.
Consequently, the ruling in the unanimous precedent remains in effect for its
own subject matter.

Conclusion

From the legislator's juxtaposition of the inadmissibility of claims related to
immovable property with the admissibility of a claim for restitution of the
exchanged value, it can be understood that, in the legislator's view, such
transactions are void. If the legislator considered them '"subject to
consideration," "ineffective," or even "inadmissible as evidence," it should not
have directly granted the party to the transaction merely the right to file a claim
for restitution of the price. Instead, it should have made the possibility of filing
a claim contingent upon another matter, such as failure to officially register
within a reasonable period or the confirmation of the right holder, etc.
If the legislator considered transactions lacking formalities as "ineffective," it
would have been necessary to specify a period for executing the transfer.
However, no such period has been specified. Although specifying a period
aligns with what was approved by the Expediency Discernment Council, it
conflicts with the spirit of the law and the true intention of the legislator.



Despite the general wording of Note 1 of Article 1 of the Mandatory
Registration Law, it seems a distinction should be made between cases where,
despite the existence of another's right, the owner's disposals are not permitted,
and other cases. In the first instance, such as where the seller had a contractual
option (Khiyar al-Sharf) in the first sale, the disposals are considered
unauthorized, and the transfer is not considered "as a loss." Based on the above,
it becomes clear that the relationship between Note 1 of Article 1 of the
Mandatory Registration Law and Article 460 of the Civil Code is that the latter
is a general subsequent rule and the former is a specific prior rule. In the conflict
between a specific prior rule and a general subsequent rule, some consider the
specific prior rule to take precedence over the general subsequent rule.
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Article Info ABSTRACT
For a witness's testimony to be admitted as evidence in a legal
Article type: proceeding, jurists have stipulated that the witness must fulfill
Research Article specific legally prescribed conditions. One such condition is the
absence of suspicion of partiality. Among those whose testimony
Article history: raises suspicion of seeking personal gain is a hired employee (ajir),

Received: 7 July 2024 which has led to divergent opinions among jurists regarding the

Revised: 4 September validity of such testimony. Early jurists generally maintained that

2024 an employee's testimony should not be accepted, while later jurists
Accepted: 14 hold the view that it is admissible. The legislator has also adopted
September 2024 an ambiguous approach on this matter. This research, aiming to
Available online 28 resolve this ambiguity, employed a descriptive-analytical method,
September 2024 utilizing library resources to gather information and analyze the
Keywords: presented jurisprudential foundations. However, no definitive

criterion was found for rejecting the testimony of an interested
party. The sole extracted principle is that if, by giving testimony,
the hired employee becomes affectively aligned with one of the
litigating parties—as if they were themselves considered a party to
the dispute—then the designation of "witness" does not truthfully
apply to them, even if they possess verified probity (‘adalah). One
Party. could argue that, once probity is verified, the requirement of being
disinterested stipulated in Article 177 of the Islamic Penal Code
becomes redundant. Consequently, the judge becomes the arbiter
for evaluating evidence. The judge determines to what extent a
piece of evidence [in this case, testimony] possesses the religious
and legal credibility intended by the Lawgiver, even if it does not
produce certainty.

Cite this article: Sadeghi Moghaddam, S. A. A.; Roustaei Sadrabadi, H. (2025). An Analysis of the
Foundations for Accepting Testimony from an Interested Party: A Case Study of an Employee's
Testimony in Favor of a Tenant. Civil Jurisprudence Doctrines, 17(32), 189-219.
https://do1.org/10.30513/¢jd.2024.6153.1972
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Extended Abstract

Introduction

The condition of "absence of accusation" has always been a subject of debate
as one of the fundamental conditions for a witness in Imami jurisprudence and
Iranian law. Within this context, the witness's status as an "interested party" is
considered a clear instance of accusation, which challenges the validity of
their testimony. A concrete manifestation of this issue is epitomized in the
"testimony of an employee (4jir) in favor of a tenant (Musta jer)," where, due
to the contractual obligation between them, the witness faces the accusation
of seeking personal gain. This has led to a longstanding divergence of opinion
among jurists: early jurists generally held that such testimony is inadmissible,
whereas many later jurists, relying on different evidence, consider it
acceptable. The Iranian legislator has also adopted an ambiguous approach by
stipulating the condition of "not being an interested party" in laws [such as
Article 177 of the Islamic Penal Code] as one of the impediments to testimony.
Therefore, the primary objective of this research is to scrutinize the
jurisprudential foundations of the differing views on the validity of testimony
by an interested party, focusing on the case of an employee, and to provide a
systematic analysis to resolve this ambiguity. Secondary objectives include
precisely defining the concept of "beneficial accusation" and determining its
effective limits in undermining a witness's credibility; critically examining the
jurisprudential evidence of proponents and opponents; analyzing the position
of the "not being an interested party" stipulation within the system of evidence
in Iranian criminal and civil litigation; and proposing practical solutions for
legislators and judicial authorities.

The underlying hypothesis is that "being an interested party" per se, without
considering the degree of interest, the reliability coefficient, and the nature of
the connection between the benefit and the subject of the dispute, cannot be
considered definitive grounds for rejecting testimony. In other words, after the
meticulous process of "challenge and rehabilitation" (Jark wa Ta ‘dil) and the
verification of "justice" (Adalat), the general stipulation of "not being an
interested party" in the law is redundant and creates ambiguity. The ultimate
criterion is the "witness's inclination toward one of the parties to the dispute".
A review of prior studies [e.g., Kalantari et al., 1399 (2020); Siahbidi
Kermanshahi, 1400 (2021)] indicates that the majority of research has
considered "being an interested party" in an absolute and undifferentiated
manner—without segregating its degrees and types—as an impediment to
testimony. Although these studies have acknowledged the existing divergence
in jurisprudential sources, research that specifically employs an analytical-
critical method to trace the roots of this divergence, extract a comprehensive
criterion from conflicting evidence, and present it within a legal-criminal
framework has been neglected. The present study seeks to fill this scholarly

gap.



Method

The authors note that the findings of this research are primarily relevant to
judges in civil and criminal courts, attorneys, legal commissions of the Islamic
Consultative Assembly, as well as researchers and students in the fields of law
and Islamic jurisprudence, particularly at the graduate level. Consequently, in
the present study, to uncover the internal logic governing the conflicting
evidence, a descriptive-analytical approach grounded in jurisprudential
principles has been adopted. Data collection and analysis were conducted
using library resources through systematic and targeted note-taking, focusing
on extracting all evidence, arguments, interpretations, and definitions related
to testimony, conditions of a witness, the concept of "accusation", and
instances of an "interested party".

The evidence put forth by proponents and opponents was categorized and then
subjected to internal and external critique to assess the strength and weakness
of each. Ultimately, centering on "rational convention", an attempt was made
to derive a logical criterion from the heart of these disagreements. It should be
noted that all arguments are based on authoritative texts with precise citations.
The references used in this research, which form the basis for deduction and
analysis, are fully listed in the article's references section to ensure reliability
and allow for review and re-evaluation. Therefore, no separate dataset outside
of these published documents has been generated.

Findings

The findings of this research indicate that the divergence among jurists is
rooted not in the principle of the "absence of accusation" condition itself, but
in the interpretation of the concept of "accusation" and the extent of the
influence of "interest" on the witness's "justice". Consequently, by
synthesizing and analyzing the evidence from both sides, the following
criterion can be deduced: what definitively invalidates the testimony of an
interested-party witness is not merely having an interest, but rather the
"customary shift of the witness's position to that of a party to the dispute". In
other words, if the witness's interest is such that, from a customary
perspective, it places them in the position of the claimant or the defendant, the
title of "witness" does not apply to them, and their testimony lacks validity,
even if they possess the apparent conditions of justice.

Therefore, in applying the aforementioned criterion to the case of an
"employee", one cannot rule their testimony inadmissible solely based on the
existence of such a relationship. Rather, it must be established that the
employee's benefit from providing testimony in the dispute is so direct and
certain that custom would regard them as falling under the category of
claimant or defendant. Otherwise, and upon verifying their "justice" through
legal procedures, their testimony is admissible.

Conclusion
This research demonstrated that the ultimate criterion for rejecting the
testimony of an interested party is the "customary shift of the witness's



position to that of a party to the dispute," not accusation per se. Therefore, the
testimony of an employee who does not meet this criterion and whose justice
is verified is valid. Accordingly, given the existence of the precise mechanism
of "challenge and rehabilitation of witnesses" in procedural laws, which is
tasked with uncovering any defect or accusation [including accusation arising
from interest], and also considering the pivotal role of the judge in evaluating
evidence [as per Article 211 of the Islamic Penal Code], the inclusion of the
general and absolute stipulation of "not being an interested party" in civil and
criminal laws [such as Article 177 of the Islamic Penal Code], after justice has
been verified, is not only redundant but also disruptive and ambiguous. This
ambiguity can create an undue obstacle in the path of establishing rights and
may lead to the infringement of the rights of litigants and the wrongful
accusation of just witnesses.

Thus, it behooves the legislature to clarify its position regarding the scope of
interest that nullifies a witness's justice in civil and criminal laws. It is
recommended that the esteemed legislature take necessary measures to repeal
clause (c) of Article 177 of the Islamic Penal Code; because upon the
completion of the challenge and rehabilitation process for witnesses during
evidentiary assessment and the verification of the witness's justice, the
stipulation of "not being an interested party" merely contributes to legal
ambiguity and, in itself, constitutes an accusation against a just and truthful
witness. Furthermore, since the judge's knowledge as one of the means of
proof must also be attained through valid and evidentiary means, such
ambiguity could, contrary to the principle of good faith, hinder the judge from
relying on truthful witnesses.
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Extended Abstract

Introduction

In lawsuits where the plaintiff has no evidence to prove their claim, they
may resort to an oath to prove his right. Consequently, if there exists any
of the standard means of proof, resorting to an oath becomes unnecessary,
as the oath is a tool specifically for those who have no other proof.
Imamiyyah jurists have discussed this issue under the famous Prophetic
rule, "Al-bayyinah ‘ala al-mudda ‘i wa al-yamin ‘ala man ankar" (The
burden of proof is on the claimant, and the oath is upon the one who
denies). Based on this general rule, a claimant who presents evidence
(Bayyinah) is not required to take an oath. However, this rule has
exceptions, one of which is a claim against a deceased person. Eminent
jurists, based on narrations, hold that in a lawsuit against a deceased
person, the claimant is obliged to take an oath even after proving their
right with evidence. In jurisprudential and legal texts, this oath is referred
to as the "declaratory oath" (Yamin al-Istizhart).

Although the declaratory oath is mentioned in the Civil Code and the Civil
Procedure Code, several questions regarding its application remain
unanswered in these laws. For instance, is the declaratory oath applicable
in cases other than the death of the obligor? That is, if the defendant is
insane, a minor, or absent, is the declarative oath required? Is it necessary
if the lawsuit is filed by a legal or judicial representative? Furthermore,
what type of lawsuit does the declarative oath specifically pertain to? Is it
only functional in pecuniary (debt) claims, or does it also apply to real
(property) claims?

Regarding the research background, no independent comprehensive study
on this topic has been conducted thus far. Only some legal scholars have
sporadically and briefly addressed some of these questions. For example,
in Abdullah Shams's Civil Procedure Code, Nasser Katouzian's Proof and
Evidence, and Abbas Karimi's Evidence in Litigation, the declaratory oath
is briefly discussed in explaining Article 1333 of the Civil Code and
Article 278 of the Civil Procedure Code. In the article "4 Re-examination
of the Scope of the Declarative Oath" by Sedighe Hatami and Ehsan
Samani, only the application of the declarative oath in pecuniary and real
claims is examined, with no attention paid to other aspects of its
application. Similarly, in the article "The Validity of the Declarative Oath
in Proving Claims in Jurisprudence and Law" by Seyed Javad Balkhi, only
the jurisprudential evidence for the validity of the declarative oath is
examined, with a very brief analysis of its legal aspects. Therefore, given
the importance of this subject and its practical function in litigation, it was
deemed necessary to address these questions in an independent study.



Method

This research attempts to answer the aforementioned questions by
examining relevant narrations, the opinions of jurists and legal scholars,
and analyzing judicial precedents, employing a descriptive-analytical
method and relying on library studies.

Findings

Based on existing narrations, if a claimant asserts a right against a
deceased person (suing the heirs), he is obliged, after proving the existence
of the right with evidence, to swear an oath regarding the continuation or
survival of that right. This oath is called the declaratory oath. There is
disagreement among jurists regarding the cases in which the declarative
oath applies. Some jurists believe that, in addition to claims against the
deceased, it is also required if the defendant is a minor, insane, or absent.
Some even argue that it is required in any situation where it is impossible
for the defendant to respond. However, the predominant view among
jurists is that the narration requiring the oath specifically concerns the case
of a lawsuit against a deceased person. Therefore, in other cases, the
general rule applies, which does not require supplementing evidence with
an oath.

Another point of contention among jurists is the nature of the claim against
the deceased. Some argue that the declarative oath is only necessary in
pecuniary (debt) claims against the deceased. This is because evidence in
such a case only proves the existence of the debt at a point in time; the
deceased might have later repaid it or been released from it, matters of
which the witnesses may be unaware. Hence, an oath confirming the
continuation of the debt is required. In contrast, in a real (property) claim,
when evidence proves the claimant's ownership, the continuation of that
ownership is presumed (Istisha@b), rendering a declarative oath
unnecessary.

Conversely, another group of jurists maintains that the declarative oath is
necessary in both pecuniary and real claims against the deceased. The
possibility of transfer of ownership exists in real claims as well, and the
narration mandates an oath concerning the "survival of the right" against
the deceased. Therefore, the term "right" encompasses both pecuniary
rights against the deceased and real rights (property) over the deceased's
estate.

Conclusion

Despite the various theories in jurisprudence, the legislator in the Civil
Code and the Civil Procedure Code has deemed the declarative oath
necessary only in the case of a lawsuit against a deceased person. In other
situations where the plaintiff cannot obtain a response (e.g., from a minor,
insane, or absent defendant), the declarative oath is not required by law.



Furthermore, the requirement of the declarative oath applies specifically
when the claimant is the original party (principal) bringing the suit against
the deceased. Therefore, if the claimant is a guardian (Wali) , trustee
(Qayyim), executor (Wast) , attorney (Wakil), or representative of a legal
entity, the requirement for a declarative oath is waived. These
representatives are not obliged to take it because an oath is personal in
nature, and representation in taking an oath is not recognized in either
jurisprudence or statutory law.

Regarding whether the declaratory oath applies to pecuniary or real
claims, the legislator has used the phrase "survival of the right" in the
relevant laws. Consequently, according to many legal authors, the
claimant's declarative oath is required in both real and pecuniary lawsuits
against the deceased. However, judicial practice on this matter is
inconsistent, and some court rulings have not accepted the necessity of a
declarative oath in real (property) claims.
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apparent after the contract's conclusion or after the
delivery of the goods that the subject matter lacks the
agreed-upon qualities. In Islamic jurisprudence and
Iranian law, the only generally recognized legal
consequence of a breach of description is the option of
rescission (khiyar al-faskh), whereas in many cases
terminating the contract may run contrary to the interests
of the beneficiary of the condition or even both
contracting parties. Therefore, it is necessary to re-
examine jurisprudential sources to explore other remedies
for breach of description. One such remedy, which has
not been adequately addressed, is the possibility of
obliging the seller to cure the non-conformity of the
goods. Employing an inferential (ijtihad-based)
methodology, the present study examines the juristic
foundations of “compelling the cure of non-conforming
goods” and comparatively analyzes this issue within
Islamic jurisprudence, Iranian law, and the United
Nations Convention on Contracts for the International
Sale of Goods (CISG). The legal nature of a descriptive
condition, rational legal presumptions, and certain
hadiths constitute evidence for obliging the seller to cure
non-conformity in transactions involving specified goods,
which is specifically examined in this study.

Cite this article: Kabiri, M. A.; Abdipour, E. (2025). The Obligation of the Seller to Cure
Non-Conformity in Cases of Breach of Contractual Descriptions in Imami Jurisprudence and the

Convention on the International Sale of Goods (CISG).

1vil Jurisprudence Doctrines, 17(32),

251-286. https://doi.org/10.30513/cjd.2025.6164.1976

@' BY ©The Author(s).

Publisher: Razavi University of Islamic Sciences.




Extended Abstract

Introduction

Statement of the Problem:

In Iranian law, in cases of non-conformity with a stipulated description in
sales of specific goods (‘ayn mu ‘ayyan), the buyer’s sole recognized
remedy is rescission under Article 235 of the Civil Code. This approach is
inefficient in certain transactions—particularly complex ones—and may
impose unnecessary costs. By contrast, the CISG, regardless of whether
goods are specific or generic, recognizes alternative remedies, including
compelling the seller to cure the lack of conformity, although the scope of
these remedies requires scrutiny. The central question of this research is
whether compelling cure can be inferred from Imami jurisprudence and
accepted within Iranian figh and law.

Research Objectives:

Existing studies have rarely provided a precise juristic analysis of the
obligation to cure non-conformity. This research hypothesizes that, under
certain conditions, compelling cure in sales of specific goods is acceptable
within Imami jurisprudence and Iranian law.

Literature Review and Hypothesis:

Previous studies have rarely addressed a precise and comprehensive
juristic analysis of the obligation to cure non-conformity. The hypothesis
of this research is that, under certain conditions, compelling the seller to
cure non-conformity in sales of specific goods is acceptable within Imami
jurisprudence and Iranian law.

Synthesis and Comparative Assessment of Sources:

By placing the dominant juristic view—according to which rescission is
the exclusive remedy—alongside the approach adopted in the CISG,
which recognizes a diversified set of contractual remedies, this research
highlights an existing gap and proposes, through a reassessment of juristic
sources, a third theory. According to this theory, in sales of specific goods,
considering juristic evidences including the legal nature of contractual
descriptions, the buyer should be entitled to compel the seller to cure the
lack of conformity—despite this remedy not being accepted in prevailing
Iranian figh and legal practice. In contrast, in sales of generic goods, such
compulsion is unwarranted; since delivery of non-conforming goods is
deemed equivalent to non-delivery, the seller remains obliged to provide
conforming goods by any means, whether through replacement or repair.



Target Audience:
The findings of this research are relevant to legal scholars, researchers in
figh and law, students, and legislators.

Methodological Suitability to Objectives:

Given the figh—legal nature of the subject and the necessity of comparison
with the CISG, an inferential-analytical and comparative methodology is
appropriate for achieving the research objectives.

Theoretical Approach:
This research adopts an ijtihad-based and revisional approach. While
remaining committed to the foundations of Imami jurisprudence, it
reanalyzes juristic evidence and principles to offer a more efficient
interpretation of the legal consequences of non-conformity with
contractual descriptions.

Method

Research Design:

This study is fundamental-theoretical research conducted with a
descriptive—analytical and comparative approach. It examines and
compares the theoretical foundations of a legal remedy within Imami
jurisprudence and the CISG.

Sources and Materials:

The sources include authoritative figh texts on transactions, the Iranian
Civil Code, the text of the CISG, and legal scholarship related to its
interpretation and analysis

Analytical Axes:

The analysis focuses on distinguishing between specific and generic
goods; examining juristic foundations for compelling cure in sales of
specific goods (including the legal nature of descriptive conditions, textual
evidence, and rational grounds); and analyzing the concept of “curing non-
conformity” as both a right of the buyer (to compel the seller) and a right
of the seller (to prevent rescission) under the CISG.

Data Collection Method:
Data were collected through library-based research and direct consultation
of primary jurisprudential, legal, and international sources.

Research Stages:

The study consists of analyzing the dominant juristic and legal position
regarding the exclusivity of rescission, presenting the theory of
compelling cure, and comparing it with the provisions of the CISG.



Findings

Jurisprudential Results

1. Rejection of the Exclusivity of Rescission

The analysis demonstrates that the restrictive view confining the
consequences of non-conformity with description in sales of specific
goods exclusively to rescission lacks conclusive juristic support, and that
contrary evidence exists.

2. Establishing the Right to Compel Cure

By accepting such evidence, the buyer, in cases of non-conformity, is
entitled to compel the seller to cure the defect or repair the goods—a right
more consistent with rational commercial practices.

3. Distinction Between Specific and Generic Goods

This analysis applies specifically to sales of specific goods. In sales of
generic goods, non-conformity is tantamount to non-delivery, and the
seller’s obligation to provide conforming goods remains intact.

Comparative Results (CISG)

1. Explicit Recognition of the Right

The CISG explicitly recognizes curing non-conformity as one of the
contractual remedies.

2. Buyer’s Right

The buyer may request repair or cure of the goods in the event of non-
conformity, provided that such a request is reasonable.

3. Seller’s Right

The CISG also allows the seller, even after the delivery deadline, to cure
non-conformity under reasonable conditions.

4. Key Differences from Juristic Analysis

(a) Unlike Imami jurisprudence, the CISG applies this rule to both specific
and generic goods;

(b) the CISG treats cure of non-conformity as a bar to rescission, whereas
in the proposed juristic model—given the limited scope of this research—
curing non-conformity is established as an obligation of the seller and a
corresponding right of the buyer.

Conclusion

Significance of the Issue and Answer to the Main Question:

The results indicate that limiting the remedies for non-conformity with
description to rescission lacks a strong juristic foundation, and that under
Imami jurisprudence the buyer may be entitled to compel the seller to cure
the lack of conformity.



Connection to Broader Issues:

These findings align with the contractual principle of prioritizing
performance over termination and demonstrate that Imami jurisprudence
possesses the capacity to accommodate efficient solutions compatible
with contemporary transactional needs.

Confirmation of the Hypothesis and Theoretical/Practical
Implications:

The hypothesis concerning the in ferability of the right to compel cure is
confirmed. Theoretically, this outcome revises the prevailing view;
practically, it promotes contract preservation and reduces the adverse
effects of rescission.

Potential Applications:

The findings may inform legislative reform and judicial practice by
facilitating the explicit recognition of compelling cure as a contractual
remedy.

Unresolved or Emerging Issues:

The recognition of a “seller’s right to cure” that would bar the buyer’s
right of rescission remains a topic requiring independent research within
Imami jurisprudence.
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1. warranty, a promise or guarantee made by a seller or lessor about the characteristics
or quality of property, goods, or services. A warranty can be either “express” (i.e.,
explicit oral or written representations about the quality or identity of the item) or
“implied” (i.e., inferred into the contract in accordance with legal requirements), and
it can serve to help the purchaser or lessee to secure receipt of conforming goods or
provide a remedy for breach of the agreement by the seller. In the event that a warranty
is breached, the law provides the injured party with the right to monetary damages,
repair of the original good, or replacement with substitute goods. A warranty combines
with the laws governing negligence and strict liability to provide protection to
consumers as to product safety and contractual integrity.
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Extended Abstract

Introduction

The penalty clause is an established institution in contract law, whereby
parties pre-determine the compensation for damages resulting from a
breach of obligation. Its primary benefit lies in facilitating and
guaranteeing compensation while avoiding the difficulties of proving
actual loss. Beyond its compensatory function, a penalty clause can also
assume a punitive character. However, in some instances, this punitive
aspect becomes excessive, and the stipulated amount is set in an
unconventional and exorbitant manner, creating judicial doubt.

Article 230 of the Iranian Civil Code, the principal legal basis for judicial
decisions regarding penalty clauses, stipulates that if the parties have
agreed on the determination of damages, the court cannot condemn the
obligor to pay more or less than the stipulated amount. The apparent
meaning of this article indicates a firm acceptance of the principle of party
autonomy and denies the judge any discretionary power to modify the
clause. Nevertheless, judicial rulings in recent years show that judges have
not always adhered to this provision when facing excessive penalty
clauses. Instead, by invoking various legal and jurisprudential principles,
they have sometimes resorted to modifying or even invalidating such
clauses.

This research is shaped by the following question: To what extent are the
jurisprudential foundations and evidence cited by courts to counter
excessive penalty clauses compatible with the content of Article 230 of
the Civil Code? And, setting aside Article 230, are these arguments
defensible from the perspective of legal logic? The hypothesis of the
research is that a significant portion of these foundations, although
presented with the motivation of realizing contractual justice and
protecting the weaker party, lack legal and argumentative solidity. Relying
on them cannot justify setting aside the ruling of Article 230.

Method

This research is descriptive-analytical and has been conducted with a
critical approach. The research data comprises three main categories: first,
relevant legal texts; second, selected judicial rulings addressing the issue
of modifying or invalidating excessive penalty clauses; and third, legal
doctrine and jurisprudential sources related to the topic.

The data collection method was documentary and library research. The
selection of judicial rulings was based on the criterion of direct relevance
to the core issue—namely, excessive penalty clauses. In analyzing the
data, an effort was made to extract, categorize, and then evaluate the
courts' arguments in terms of their compatibility with the content of
Article 230 and the general principles of contract law. The analysis was



conducted in a manner that, while maintaining fidelity in quoting the
rulings, also involved critique and commentary on the judicial reasoning,
highlighting its strengths and weaknesses.

Findings

The research findings indicate that the jurisprudential foundations cited by
courts to counter excessive penalty clauses can generally be placed into
two main categories. The first category relies on certain general principles
of contract law or jurisprudential rules to invalidate the penalty clause.
Within this category, arguments such as the clause being speculative,
unreasonable, or lacking equilibrium between the mutual considerations
are observed. An examination of these reasons reveals that they primarily
stem from an incorrect interpretation of the content of general rules or a
misapplication of these rules to the specific case of excessive penalty
clauses.

The second foundational approach considers the clause to be valid in
principle but asserts that the judge has the authority to intervene and
modify it. According to this basis, courts have ruled to reduce the penalty
amount by citing reasons such as the presumed intent of the parties, an
emphasis on the compensatory nature of the penalty clause, and the
prevention of unjust enrichment. Although this approach may appear to be
a moderate and just solution on the surface, legal analysis shows that these
foundations also conflict with the explicit text of Article 230 of the Civil
Code. Without clear legislative support, they lead to instability and
unpredictability in judicial rulings.

Thus, the findings clearly show that judicial precedent in this area lacks
sufficient unity and coherence. In similar cases, rulings have sometimes
invalidated the clause, sometimes modified it, and sometimes ordered its
full enforcement. This inconsistency indicates the absence of a common
theoretical foundation and the reliance of judges on personal
interpretations. At the same time, the data shows that a common concern
in most of these rulings has been confronting unjust situations and
protecting the weaker obligor—a concern that requires a clear legislative
response.

Conclusion

The main conclusion of the research is that countering excessive penalty
clauses, although justified from the perspective of contractual justice and
preventing abuse, lacks the necessary and sufficient legal value in the
foundations currently used in judicial rulings to limit or nullify the parties'
agreement and oppose the ruling of Article 230 of the Civil Code. An
expansive interpretation of general rules or scattered references to
jurisprudential concepts, without a revision of the legal basis, not only
fails to solve the problem but also leads to legal instability and weakens
the predictability and soundness of rulings.



The research findings indicate that a fundamental solution to the problem
of excessive penalty clauses depends more on explicit legislative
intervention and a statutory revision of Article 230 of the Civil Code than
on judicial creativity. Such an amendment should provide for limited,
regulated, and predictable judicial intervention in specific cases. This
reform could establish a reasonable balance between party autonomy and
contractual justice and prevent the confusion in judicial precedent.
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Extended Abstract

Introduction

Following the Islamic Revolution, legislation in the field of family law
has been pursued with considerable speed and breadth, and to date, more
than 140 laws and regulations have been enacted in this domain. A portion
of these regulations dates back to pre-revolutionary laws, which, despite
fundamental transformations in the legal and social system, remain valid
and enforceable. This diverse body of legislation underscores the
significance of the family institution within Iran’s legal system, while
simultaneously reflecting legislative dispersion and a lack of cohesion.
Until the 1380s (2001-20011), the Civil Code, as the backbone of family
law, largely met the practical needs of society and family disputes,
providing a relatively stable framework for regulating relationships
among spouses and other family members. However, social, cultural, and
economic developments, changes in lifestyle, increased education and
employment among women, and evolving attitudes toward marriage and
divorce, gave rise to new issues in the family sphere that had not been
anticipated at the time the Civil Code was drafted. In response to these
developments, from the 1380s onwards, the legislature enacted new laws
and regulations to address these gaps. Nevertheless, these legislative
interventions have generally been reactive, temporary, and lacked a
comprehensive perspective, failing to achieve sufficient effectiveness in
organizing the family institution.

The inefficiency of these policies is evident in official statistics: from 1380
onwards, the divorce rate has followed an increasing trajectory, rising
nearly two-and-a-half times over approximately eleven years. In contrast,
marriage rates did not increase proportionally and have gradually declined
since 1389 (2010). This disparity between marriage and divorce trends
indicates the weakening of traditional family functions and the emergence
of a form of social crisis, bringing Iran closer, in terms of key indicators,
to patterns observed in some Western countries. Notably, even after the
enactment of the Family Support Law in 1391 (2012), aimed at reforming
and improving the family situation, the trends of increasing divorce and
decreasing marriage persisted. Consequently, divorce has become a major
social priority and concern, drawing the attention of policymakers, legal
scholars, and researchers. The present article, employing a descriptive-
analytical methodology, seeks to identify and analyze legislative
approaches within the Iranian family law system post-Islamic Revolution,
evaluating their effectiveness and providing a foundation for
reconsideration of family law policymaking.

Method
This article is composed using a descriptive-analytical research



methodology and endeavors to examine and analyze, comprehensively
and systematically, the legislative approaches adopted in the Iranian
family law system after the Islamic Revolution. In this study, the author
reviews enacted laws and regulations, examines judicial precedents, and
analyzes their social and legal impacts, aiming to provide a clear and
detailed picture of how legislators have addressed family-related issues.
The objective of this analysis is to identify the strengths and weaknesses
of past legislative approaches and assess their efficacy in responding to
newly emerging family needs.

Furthermore, the article examines the interaction between the country’s
general policies and family laws, the role of jurisprudence and legal
doctrine, and the influence of social and cultural changes on legislation in
this domain. By analyzing the details of laws, regulations, amendments,
annexes, and judicial precedents, the study assesses the cohesion,
effectiveness, and forward-looking nature of legislative approaches. It
also demonstrates how certain legal actions were merely reactive and
piecemeal, whereas active and comprehensive approaches have provided
more sustainable and holistic responses to family issues. Ultimately, the
article offers a rigorous and documented evaluation of past legislative
approaches and lays the groundwork for reconsideration and proposal of
legal and policy measures to improve the family law system, serving as an
analytical reference for researchers, legislators, and decision-making
bodies in the field of family law.

Findings

The first legislative approach in the family domain is based on adopting
piecemeal, case-specific measures without a comprehensive perspective;
in this approach, the legislator enacts scattered regulations or obtains
fatwas without considering the internal cohesion of the family law system,
resulting in disorder and inconsistency. Examples such as the regulation
on Ojrat al-Misl for wives, the law on the nationality of children born to
Iranian women married to foreign men, and the determination of minimum
marriage age demonstrate that these interventions not only failed to solve
fundamental problems but sometimes became the source of new
jurisprudential, legal, and social conflicts. Changes such as the shift from
lunar to solar age calculation for marriage or granting nationality without
security and social considerations illustrate the lack of a comprehensive
and strategic legislative outlook.

The second approach involves legislative silence and deferring issue
resolution to the judiciary; this approach has led to conflicting rulings and
judicial fragmentation. Issues such as payment of mahr after the husband’s
death, wives’ employment, child marriages, conflicts between the Ferash
Principle and medical evidence (DNA), and determining their legal
consequences exemplify this situation. This approach is often justified by
the argument that extensive legislation would lead to law proliferation,



whereas in family law, the main problem is not an excess of laws but
legislative gaps and the absence of coherent and effective regulations.
Consequently, legislative silence has effectively resulted in legal
instability and increased judicial disputes.

In contrast to these two approaches, the third emphasizes active,
comprehensive, and forward-looking engagement with family issues. This
approach is reflected in the Family Support Law of 1391 (2012), the
General Family Policies issued in 1395 (2016), the Law on the Protection
of Children and Adolescents of 1399 (2020), and the Family Support and
Population Growth Law of 1400 (2021). These laws, aimed at organizing
the family institution, protecting children and women, strengthening the
family foundation, and addressing demographic changes, endeavor to
reinforce population, increase birth rates, and establish a sustainable
balance within family structures through economic, social, and cultural
support policies. The experience of population control policies further
demonstrates that legislation can have profound and long-term effects on
social structures. Therefore, the transition from scattered and reactive
lawmaking to comprehensive, coherent, and forward-looking legislation
is an inevitable necessity for the dynamism, cohesion, and effectiveness
of the family law system in Iran.

Conclusion

The analysis of Iran’s family system can be divided into two periods:
before and after the Islamic Revolution. Prior to the revolution, family
laws were largely piecemeal and lacked government intervention. After
the revolution, with increasingly complex social developments and
Western influences, the need for legislative involvement grew. The legal
system adopted three approaches: first, enacting piecemeal regulations or
obtaining fatwas to address specific issues, such as Ojrat al-Misl for
wives, nationality of children of Iranian women, and minimum marriage
age; second, leaving issues unregulated and deferring them to the
judiciary, which led to conflicting rulings and case accumulation in areas
like mabhr, child marriage, wives’ employment, and conflicts between the
Ferash Principle and DNA evidence; third, active and forward-looking
engagement from the 1390s onwards, with comprehensive laws such as
the Family Support Law 1391, the General Family Policies 1395, the Law
on Protection of Children and Adolescents 1399, and the Family Support
and Population Growth Law 1400, which have positively transformed
Iran’s legal system.
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The use of the term "demand" in Article 818 of the Civil Code has
surprised legal scholars. According to the latter part of this article,
the purchaser is not liable for loss, damage, or defect occurring
after the exercise of the right of pre-emption and the ma‘kinf of a
demand, unless he has committed transgression (ta addi) or
negligence (tafrit). In contrast, pursuant to Article 631 of the Civil
Code, if a bailee refuses to deliver the trust property after it is
demanded, they will be liable for its loss and any defect, even in
the absence of transgression or negligence. Consequently, all civil
law commentators consider the ruling of Article 813 to be contrary
to the general rules governing demand. Nevertheless, it should be
noted that in drafting Article 818, the legislator has followed the
special structure of the institution of pre-emption (shuf'a) and the
principles governing it. Accordingly, the rules related to the
demand for the subject of pre-emption have been separated from
the general rules applicable to trusts and deposits. Based on this,
after the occurrence of "taking by pre-emption,” whether the
subject of pre-emption has been demanded or not, the purchaser is
liable only in case of waste or negligence. Furthermore, the
purchaser’s liability for the loss, damage, or defect of the pre-
emption subject after taking it is not subject to the rules (%overnmg
transactions, including the warranty of exchange. Additionally,
prior to taking bly pre-emption, the purchaser is the owner and, as
such, is not liable for the loss or damage to the property. On this
basis, after the occurrence of the exercise of pre-emption, whether
or not the subject of pre-emption has been demanded, the buyer is
liable only in cases of transgression or negllfgence. Moreover, the
buyer’s liability for the loss, damage, or defect of the pre-empted
property after the exercise of pre-emption is not governed .bg. the
rules of transactional liability, including reciprocal liability
(daman-e mo‘awad). Additionally, prior to takin% y pre-emption,
the purchaser is the owner and, as such, is not liable for the loss or
damage to the property.
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Extended Abstract

Introduction

Article 818 of the Iranian Civil Code comprises two distinct provisions.
Its first part states that the buyer is not liable for loss or defect in the
subject matter of the pre-emption (Shuf a) right prior to its exercise. While
jurisprudential writings have engaged with the nature and rationale of this
exemption from liability, legal scholarship has largely overlooked the
subject, with only brief commentary noting that a buyer who, without the
other co-owner's (the pre-emptor's) consent, causes damage to an
undivided property is liable under the general rules of co-ownership for
destroying the other's share, but not for impairing the object of the pre-
emption right itself.

Nevertheless, affirming this common view implies a redundancy, as it
repeats the provisions governing acts in co-owned property within the
specific context of pre-emption, thereby rendering specific rules like
Article 818 superfluous. More critically, exempting the buyer from
liability for damaging the subject matter before exercising the right
contradicts the fundamental principles governing joint ownership. Upon
sale, the buyer indisputably becomes a co-owner, and any act of
possession over jointly-owned property without the partner's consent
incurs liability (Article 582 of the Civil Code). Article 818's exemption
thus creates a doctrinal tension.

Furthermore, the second part of Article 818 has been extensively debated
and criticized by legal scholars. It stipulates that the buyer is not liable for
loss, deterioration, or defect occurring after the exercise of the pre-
emption right and its demand, unless guilty of deliberate violation
(Ta ‘addr) or negligence (Tafrit). The inclusion of the term "demand" has
perplexed commentators. Most civil law scholars deem this provision
incompatible with general legal principles, particularly those governing
the demand for return of deposits. This dissonance is compounded by
significant disagreement among Imami jurists regarding the very concept
of "demand" in pre-emption.

Some legal writers argue that the drafters erred by inserting the
superfluous word "demand," as the rule contradicts core principles of the
Civil Code. They contend that after the right is exercised, the buyer loses
ownership and must surrender the property. Should the buyer refuse or
delay surrender after a demand, his status would change from that of a
trustee (amin) to that of a usurper, incurring absolute liability—a
fundamental legal consequence not reflected in Article 818.

However, a thorough study of jurisprudential sources and the specific
structure of pre-emption law suggests an alternative hypothesis, contrary
to prevailing theories: The provision in the second part of Article 818 is



not an error but is logically grounded in the unique nature of exercising
the pre-emption right as a unilateral act with reciprocal effects.
Consequently, it does not follow the standard rules governing the demand
for return of deposits or the general legal effects of reciprocal contracts.

Method

This research employs a qualitative (descriptive-analytical) methodology,
primarily through content analysis of library resources including books
and scholarly articles.

Findings

Contrary to the assumptions of many legal scholars, no drafting error
occurred in Article 818. As indicated, the article faithfully follows the
unique structure and governing principles of the pre-emption right.
Therefore, the rules concerning the demand for and surrender of the
subject matter differ from those applicable to demanding the return of a
deposit. The drafters of the Civil Code, aligning with the predominant
opinion among jurists, derived the rules on the buyer's liability from the
inherent structure of pre-emption. Moreover, their inclusion of the term
"demand" constitutes an innovative elaboration.

On this basis, the buyer's liability for defect, damage, or loss arising after
the exercise of the pre-emption right is contingent solely upon proof of
ta ‘addr or tafrit. It is irrelevant whether a formal demand for the property
has been made. This is because, under the general rules for performing
contractual obligations, the buyer is bound to return the property upon
receiving the price from the pre-emptor and should not await a formal
demand. However, not all rules of ordinary contracts apply to pre-
emption: if the buyer refuses to surrender the property, the pre-emptor has
no right of retention; and if the property is destroyed before surrender, the
buyer is not liable under the rules of reciprocal guarantee (Daman
Mu ‘awad).

Furthermore, after a demand is made, the rules governing the demand for
return of a deposit do not apply. The subject matter was never held by the
buyer as a deposit; therefore, his possession does not transform from
custodial to guarantorial upon demand. Consequently, if the property is
lost or damaged due to force majeure after demand but before surrender,
the buyer incurs no liability.

Conclusion

Prior to the exercise of the pre-emption right, the buyer is the full owner
of the property and, like any owner, may dispose of it freely, bearing no
liability for its loss or impairment. Accordingly, even if the buyer
demolishes a building on the property for renovation, the pre-emptor may
only choose to exercise the right over what remains (upon payment of the
full price) or waive the right entirely.



It is crucial to note that the aforementioned rules are specific to scenarios
where the subject of pre-emption is an individually-owned property and
the right arises solely due to a shared easement (e.g., a passageway), or
where the property is physically partitioned by court order after the sale
but before the right is exercised. In cases where the subject matter is
originally undivided co-owned property, any act of possession by the
buyer before pre-emption may trigger liability, and acts after pre-emption
constitute ta ‘addr or tafrit.

Ultimately, following the exercise of the pre-emption right, the buyer's
liability is not governed by the rules of deposit. Therefore, irrespective of
whether a demand has been made, the buyer is liable only in cases of
deliberate violation or negligence.
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Extended Abstract

Introduction

In commercial transactions, cheques are conventionally used as the most
common instrument for payment of contractual consideration. From a
legal perspective, however, their issuance does not, by itself, extinguish
the payment obligation or release the debtor from liability; it merely
creates a commitment to perform the debt at a future date. This temporal
gap between issuance and collection exposes the obligee to the risk of non-
payment—a risk stemming not from an explicit breach of contract but
from the cheque's inherent inability to guarantee immediate performance.
To address this, contracting parties, especially obligees, rely on the
principle of party autonomy and the possibility of inserting conditional
terms to devise mechanisms such as a stipulated right of termination or a
resolutory condition contingent upon the cheque's dishonor on the due
date. These terms, in case of non-payment, enable the dissolution of the
contract—whether voluntary or automatic—and subsequent restitution of
exchanged considerations. However, practical experience indicates that
applying these terms is not without ambiguity and complexity, and a
correct judgment regarding the continuity or termination of the contract
cannot be made without their precise analysis.

This research aims to elucidate the role and conditions under which the
dishonor of a cheque affects contract dissolution. The central question is:
Under what circumstances and subject to what substantive and formal
conditions can the dishonor of a cheque lead to the activation of a
termination right or a resolutory condition, thereby causing voluntary or
automatic dissolution of the contract? Furthermore, how can the role of
judicial practice in interpreting and applying these terms be assessed?

Method

This research employs a descriptive-analytical method, focusing on
documentary analysis and the review of judicial practice. The research
data consist of relevant laws—particularly the general rules of contracts
and regulations governing cheques—as well as court rulings, which are
analyzed qualitatively to extract dominant interpretative patterns
regarding cheque dishonor and its effects on contracts.

Findings

In explaining the role and conditions for the effect of cheque dishonor on
contract dissolution, it first becomes clear that a stipulated right of
termination and a resolutory condition are, by nature, conditional terms
whose activation depends on the occurrence of a suspensive condition—
namely, the dishonor of the cheque on its specified date. Consequently,
the right of termination or automatic dissolution does not arise initially but
comes into existence only after this conditional event is established. This



analysis necessitates examining several practical scenarios concerning
cheques.

One of the most important scenarios is the status of the contract in case of
cheque substitution. The dominant analysis in judicial practice holds that
replacing a cheque does not, in itself, constitute a novation of obligation
under Article 293 of the Iranian Civil Code, because the debtor's primary
obligation is the payment of money, and the cheque is merely an
instrument for fulfilling this obligation. Changing the due date or amount
on the cheque does not create a new obligation as long as the core duty to
pay remains. Therefore, a termination right or resolutory condition
stipulated in the underlying contract, as an accessory to the principal
contract, extends to substituted cheques. Even if the substitution were
considered a novation, these terms cannot be deemed extinguished, as
their scope pertains to the underlying contract, not merely the payment
obligation. Thus, if a cheque is replaced before the condition is met, the
dishonor of the new cheque on its due date can also perfect the condition
and lead to contract dissolution.

Another fundamental scenario is the transfer of the cheque to a third party.
The notion that such transfer automatically waives the termination right
or nullifies the resolutory condition is incompatible with the rationale for
including such terms. Their primary purpose is to prevent loss to the
obligee resulting from the non-payment of contractual consideration. In
case of non-payment, the endorsee can seek payment from previous
endorsers, and the original obligee may remain liable. Therefore, the
realization of the suspensive condition—the dishonor of the cheque on the
due date—can trigger the termination right or resolutory condition,
regardless of which party presented the cheque to the bank. Only if the
transfer occurs after the due date and with the obligee's knowledge of the
accrued right of termination, can it be considered indicative of an implied
waiver, the determination of which requires a case-by-case assessment of
circumstances.

Contract dissolution is also contingent upon compliance with formal and
temporal requirements for presenting the cheque to the bank. The date
specified on the cheque is the primary criterion for establishing dishonor,
and the holder is obligated to present it on that date. Presentation before
maturity lacks legal effect, and delayed presentation, except in cases of
justified excuse or an explicit contractual grace period, may result in the
loss of the right to invoke the conditional term. Regarding timing,
dishonor must be established by the end of the specified day. In cases
involving multiple cheques, the effect of each cheque's dishonor on
perfecting the condition depends on the explicit or implicit intent of the
parties. In the absence of explicit stipulation, considering the purpose of
the term and the apparent meaning of the words, the dishonor of any single
cheque may be deemed potentially sufficient, unless a collective intent
requiring the dishonor of all cheques is established. The return of the



cheque and obtaining a non-payment certificate is generally the means of
establishing dishonor, especially when the impediment stems from the
issuer's will or fault, such as insufficient funds or failure to register the
cheque in the Sayad system.

Finally, distinguishing between causes attributable to the issuer's fault and
those beyond their control reveals that the conditional term is perfected
only when the dishonor is attributable to the issuer's conduct or
negligence. In contrast, where non-payment results from external factors,
such as an account freeze by judicial order or bank closure, a restrictive
interpretation of dissolution terms that preserves the contract is more
consistent with the principle of the binding force of contracts.

Conclusion

The findings of the research demonstrate that contract dissolution based
on cheque dishonor is not a purely formal or mechanical process but
requires establishing a set of substantive and formal conditions. The
proposed rule of the study is that cheque dishonor can serve as the basis
for the voluntary or automatic dissolution of a contract only if it is fully
realized on the specified due date and is attributable to the conduct or
negligence of the issuer. This approach, while protecting the obligee from
unjustified loss, prevents conditional terms from becoming instruments
for abuse or sources of arbitrary contractual instability. It can serve as a
coherent foundation for establishing unified judicial precedent.
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