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The use of legal stratagem (Hiyal-i shar'7) in various
Article type: branches of jurisprudence—such as purity (Taharat),
Research Article marriage (Nikah), divorce (Talaq), sale (Bai‘), lease

(Ejareh), and others—as a means to avoid committing
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Keywords: descriptive-analytical method and relying on library
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Shar‘T), Marriage (Nikah), related to marriage (Nikah) that have not yet been
Declaration of Apostasy independently,  thoroughly, comprehensively
(Irtidad), Nikah-e Muhallal discussed and analyzed. By referencing Quranic verses,
(Legal or Permissible Re- traditions (Ahadith), and yational judgmer}ts, the .study
Marriage after Divorce). concludes that: (1) Declaring apostasy (Irtidad) without

sins and to achieve lawful ends while overcoming legal
hurdles, has always had both proponents and opponents.
Some consider these stratagems prohibited, while others
deem them permissible. The question is how a legally
responsible person (Mukallaf) can employ an improper

inner rejection does not render someone an apostate; (2)

Contracting marriage with a suckling infant for the
purpose of establishing Mahramiyyat
prohibition) with her mother is not valid; (3) Stipulating
the dissolution of the marriage contract after its
legalization (Tahlil) does not result in the dissolution of
the contract; and (4) Regarding the creation of marriage

(kinship

prohibitions for a man in relation to the woman he
desires, although this may have legal effects, in some

cases its use is forbidden.
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Article Info ABSTRACT
According to Article 45 of the Constitution of the Islamic Republic of Iran,
Article type: Anfal (public wealth) and public resources—including forests, pastures

Research Article

outside urban areas, barren lands, mines, and so forth—are placed under the
authority of the Islamic government. Nationalization regulations, as a type of
expropriation law, affect private ownership, but due to the failure to consider

Article history: the specific jurisprudential and legal conditions of endowed lands—
Received: 4 especially in nationalization regulations—after the Islamic Revolution, laws
January 2024 and regulations have been enacted for the reclamation and protection of the
rary country’s endowed lands. These have been subject to several amendments
Revised: 24 and reforms following the law of nationalization of forests and pastures
November 2024 dated 27/10/1341 HS. Note 6 added to the single article law on the
Accepted: 1 nullification of documents for the sale of endowed properties, water, and
January 2025 lands, dated 19/12/1380 HS, represents the latest legislative intent regarding
Available online  the resolution of disputes over endowed lands affected by the nationalization
f forests and pastures. Considering the background of disputes and the legal

4 January 2025 or to; p : 1g (he backg
opinions of the Guardian Council in this regard, as well as the amended
Keywords: executive bylaw of 15/12/1395 HS and its executive instruction, this note

National Lands,

can be recognized as the rule for resolving conflicts between endowed lands
and nationalization re

Endowment 1 atio lations in forests and pastures, and can serve as an

operational criterion. Therefore, by reviewing the opinions of the Guardian
(Waqf), Forest, ouncil jurists in this area, which have formed the basis for numerous
Pastures, judicial (iecisions—especially by the General Board of the Administrative
Reclamation. Justice Court—a comprehensive analysis can be presented regarding the

acceptable timeframe for the reclamation of endowed lands within natural
resource areas. One of the distinguishing features of endowed lands is their
particular legal nature re%larding the permissibility of sale and removal from
endowment status, which must also be considered within the rules and
regulations governing expropriation. Accordingly, in the case of
endowments, after the act of endowment (Waqf), sale or expropriation is not
permissible without a legitimate religious (% ari‘at) authorization, except
under the specific conditions permitted by the rules of waqf.

Cite this article: Bagherzadeh, M.; Mohaghegh Damad, S., M.; Seyfi Zeynab, GH. (2025). Investigating
the Guardian Council’s Perspective on the Acceptable Timeframe for Reclamation of Lands within Natural
Resource Areas, with an Analysis of Note 6 of the Law on Invalidation of Documents for the Sale of

Endowed Properties,

Water, and Lands. Civil Jurisprudence 29-58.
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Article Info ABSTRACT
In international conventions such as the CMR (Convention on
Article type: the Contract for the International Carriage of Goods by Road)

and domestic laws like the Civil Code and the Commercial
Code, different foundations have been established for the
liability of the carrier. This divergence has led to various
Article history: disputes, which the legislator has resolved in the 2019 Draft
Commercial Code by clearly specifying the basis of the
carrier’s liability. The aim of this article is to determine the

Research Article

Received 11

September 2023 legal basis for the carrier’s liability with regard to the CMR
Accepted 24 June Convention, the Civil Code, the Commercial Code, and the
2024 1398 Draft Commercial Code, in order to clarify who bears the
Available online 21 burden of proof in case of damage. This article has been
July 2024 written using a descriptive-analytical method and based on
Kevywords: library research. The findings indicate that the basis of the

.y” - carrier’s liability in the 2019 Draft Commercial Code
Liability, Basis of originates from the general rules of contract law, and the
Liability, Fault, carrier’s obligation 1s considered an obligation of result,

{oati : meaning that mere breach of the obligation is regarded as
gbhgatlon of security, fault. Moreover, under Article 112, the legislator explicitly
armier, adds "safety obligation" as a subsidiary obligation. Unlike the
Transportation. Civil Code and Commercial Code, the 2019 Draft Commercial
Law (if enacted) recognizes transport contracts as independent
a%reements, stipulating their specific provisions and_effects.
Through Article 110, it implicitly overrides the Civil Code,
excluding transport contracts structured as lease agreements
from its scope and subjecting them to its own regulations.
Additionally, Article 111 states that international treaty
provisions apply in cases of legislative silence, therebz
explicitly bypassing the Civil Code and aligning wit
international conventions.
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There is a variety of opinions in Islamic jurisprudence
regarding the conditionality of the predictability of
damages in civil liability. While Iranian law contains no
explicit provision, Iranian jurists have adopted three
approaches: conditionality, non-conditionality, and a
distinction between contractual and tortious liability.
Egyptian law predominantly maintains the differentiation
approach in its legislation, legal doctrine, and judicial
practice. This study, employing a descriptive-analytical
method, argues that the non-conditionality perspective is
more accurate because parties do not consider all
contractual consequences, including contractual liability, at
the time of contract formation. Contractual liability
fundamentally stems from the parties' intent, while the law
primarily interprets and validates contractual effects.
Principles such as La darar (no harm) and respect for
established rights necessitate full compensation for
damages - whether foreseeable or not - in both contractual
and tortious liability. This view not only balances
contractual agreements but also ensures economic security
in transactions, promotes justice in contractual wealth
distribution, and prevents exploitative approaches to
contracts for unjust enrichment. It aligns more closely with
the objectives of Islamic law and legal science.
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The diminishing artnershif) is a contractual arrangement
in which, through a Stipulation within the contract, the
Bartners are obligated to gradually buy and sell shares.

ue to misunderstandings about the nature of this
artnership, several jurisprudential objections-particularly
rom contemporary Sunni jurists-have been raised
regarding this commercial arrangement. Concerns have
been raised regarding the possibility of two contracts
within one, the presence of excessive uncertainty (Gharar),
the exchange of debt for debt (Kalt bi-1-kali), the suspicion
of a usurious loan and the use of legal stratagems (Hiyal
al-Riba), its inconsistency with the requirement of
immediacy (Tanjiz) in contracts, and its resemblance to
Bay‘al-‘inah. This study briefly examines the nature of the
diminishing partnership and addresses these objections. It
argues that the basis for rejecting these doubts lies in
attention to three key elements of the diminishing
partnership: 1.Recognizing the stipulated condition as a
commitment to enter into a sale in the future, rather than
an immediate realization of the sale; 2.The absence of any
guarantee of froﬁt or property by either party in this
arrangement; 3.The partners’ awareness of the possibility
of both profit and loss in this type of partnership.
Employing a descriptive-analytical method and library-
based research, this study examines these jurisprudential
objections in detail and ultimately concludes that none of
the raised objections are applicable to this contract.
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Article Info ABSTRACT
Khums and zakat are obligatory duties prescribed by God
Article type: Almighty upon muslims. The rationale behind legislating
Research Article these divine obligations is to establish social justice and to

provide financial support and essential needs for specific
segments of society. During the Prophet’s (pbuh) era and
the time of the infallible Imams (AS), the management of
: these financial obligations was their responsibility.
Revised: 29 June 2024 However, there is a dgigvergence of opinion amrc))ng jurisi/s
Accepted: 6 August 2024 regarding who holds this responsibility during the
Available online 28 September  gccyltation period. This disagreement essentially boils

Article history:
Received: 1 January 2024

2024 down to two main views: (1) the guardianship and
Keywords: management of these financial obligations belong to the
Khums, Zakat, Investment, just Islamic ruler (Wali al-Faqih); (2) the payers of khums
Ownership, Guardianship of and zakat themselves may expend these funds according
the Jurist (Wilayat al-Fagih), to Shariah principles. This paper, adopting the first
Imam Khomeini. foundational view, employs a descriptive-analytical and

library-based methodology to examine the legitimacy of
investing khums and zakat funds based on the principles
of Imam Khomeini (RA). It concludes that not only is
investing these funds permissible, but under certain
circumstances, it may be necessary. Establishing this
perspective has significant implications for financing the
Islamic governance and addressing the needs of the
recipients of khums and zakat, underscoring the
importance of this discussion.
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Article Info ABSTRACT
AOne of the jurisprudential sub-topics in the field of
Article type: inheritance is the extent to which a wife is entitled to inherit

from her husband’s estate. The difference of opinion among
jurists on this issue is such that some have considered it one of
the most complex questions in Islamic jurisprudence.
Article history: According to the general wording of verse 11 of Surah An-
Nisa and some traditions (Ahadith), the wife inherits from all
of her husband’s estate. However, there are also traditions

Research Article

Received: 18 February

202‘,‘ which, at first glance, indicate the wife’s total or partial
Revised: 13 November  deprivation from inheriting her husband’s land property. This
2024 research, using a descriptive-analytical method and relying on
Accepted: 31 authentic sources, aims to examine and critique the way jurists
December 2024 have approached these pieces of evidence and to ﬁropose a
Available online 6 ruling appropriate to current circumstances. To achieve this
March 2025 goal, after cateﬁorlzmg.th@ relevant hadiths into three groups,
seven approaches of jurists regarding these traditions are
Keywords: examined and critiqued. Subse(lluently, the selected viewpoint
Wife’s Inheritance, is organized in two stages: (1) the feasibility of changinﬁ
Immovable Property, rulings due to changing circumstances, and (g the preferre

approach to dealing with the traditions. The latter part includes
Land assets, land an analysis of the rationale embedded in the narrations and
Value, Entitlement, considers the structure of family systems during the Imams’
Deprivation. era compared to the present day, thereby presenting context-
based criteria for deriving an appropriate ruling. The outcome
of this study is that the evidence pointing to the wife’s partial
deprivation from inheriting real estate is related to specific
conditions such as tribal living and its family obligations. With
the change of these circumstances—especially in the present
era—the ruling that the wife is entitled to inherit all of her
husband’s estate is established.
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The extinguishment of options (Khiyar) through possession is
generally accepted. However, the role of possession in the
extinguishment of the option condition (Khiyar al-shart)
differs from other options, because the option condition varies
according to its types-namely, the option condition outside the
framework of conditional sale and the option condition within
the framework of conditional sale. This distinction is reflected
not only in the jurists’ discourse but also in Articles 450, 451,
and 460 of the Civil Code. The focus of this article is on one
type of option condition, namely conditional sale, with a
critical comparison to Article 460 of the Civil Code. The main
question of the article is: What is the role of possession in a
precarious contract during conditional sale, when critically
examined in light of Article 460 of the Civil Code? Using a
descriptive-analytical method, this study concludes that,
according to some jurists -whose reasoning is also supported
by evidence- possession by the buyer of the Tprincipa item
(Muthamman) and by the seller of the price (Thaman) or, in
other words, possession of the transferred subject by both

arties in conditional sale, does not extinguish the option.

rom the perspective of the Civil Code, firstly Article 460
incompletely addresses the rules related to conditional sale,
since this article explicitly addresses possession only with
respect to the buyer’s possession of the sold item (Mabi').
Secondly, contrary to the jurisprudential view that possession
does not absolutely extinguish the option condition, this article
considers possession that leads to transfer of ownership or
similar effects as extinguishing the option and also is silent
regarding possession by the seller of the transferred subject
and does not provide a ruling. Therefore, by suggesting a
modification and rewording the article in a different manner,
we have resolved these deficiencies.

Cite this article: Moazami Goudarzi, M. (2025). The Role of Possession in Conditional Sale,
with a Critical View on Article 460 of the Civil Code. Civil Jurisprudence Doctrines, 17(31),
239-259. https://doi.org/10.30513/cjd.2024.5749.1930
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If it is discovered that the item of a transaction was
defective at the time of contract formation, the recipient
may choose between rescinding the contract or
compensation (Arsh). According to Article 428 of the
Iranian Civil Code, when experts disagree on the
amount of compensation, the legislator considers the
average of their valuations as valid. This article, relying
on the jurisprudential and foundational principles of the
Civil Code, aims to examine the views of jurists and
analyze their evidences. After explaining and critiquing
the existing opinions-which include two prevalent
methods and one less common method-it proposes the
approach of “accepting the certain amount and applying
the principle of Bara’ah (discharge) to the excess” as
the preferred view, supported by general rules, broad
narrations, critique of existing methods, and specific
evidence. Conducted through a descriptive-analytical
method, the study finds that accepting the prevalent
opinion-requiring calculation of the average expert
opinion-necessitates acceptance of the absolute validity
of evidentiary presumptions (Amarat) in cases of
contradiction and adherence to the causality approach
(Maslak Sababiyyat). Nonetheless, there are disputes
regarding both the evidences supporting the prevalent

opinion and its numerical calculation method.
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Article Info ABSTRACT
Among the legal effects attributed to marriage is
Article type: inheritance between spouses. However, according to the
Research Article dominant view of the Imami jurists, inheritance

between spouses in temporary marriage (Mut‘a) is not
established. On the other hand, a general jurisprudential
principle holds that many conditions can be
) incorporated within contracts, and once the contract is
Revised: 6 May 2024 comg?eted, adherence to those conditions becomes
Accepted: 14 September 2024 lioatory. The question arises: if the parties include a
Available online 30 September  ¢ondition of inheritance within this contract, will they

Article history:
Received: 8 November 2023

2024 inherit from each other? If the legal requirements and
Keywords: reasons for inheritance are met, does this condition
Temporary marriage (Mut‘a),  cause a person who is not an heir to inherit or not? This
Inheritance, Condition, Law, study, using a library-based descriptive-analytical
Spouses. method, concludes that firstly, the marriage contract by

itself does not inherently entail inheritance; however, if
inheritance between spouses is stipulated as a condition
in a temporary marriage contract, such a condition is
valid and enforceable. This conclusion is supported by
the generality of the verse on inheritance, the narration
“Believers are bound by their conditions,” and other
relevant traditions.
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Article Info ABSTRACT

A defining characteristic of the civil Eartnership contract is the
Article type: joint ownership of partners’ assets, which is intrinsically linked
. to the legal concept of authorization (permission). Consequently,
Research Article the revocation of authorization results in an abrupt cessation of
economic interactions within this legal framework, leading to
Article history: harmful outcomes such as the loss of benefits derived from the
Received: 2 April shared assets during an indefinite suspension. This situation
2004 increases the likelihood of premature and detrimental dissolution
, of the partnership. Existing solutions, which reflect a dual nature
Revised: 11 August  combining the binding effect of joint ownership contracts and
2024 the permissibility of agency contracts, fail to effectively address
Accepted: 14 the adverse consequences of revoking authorization.
September 2024 Furthermore, deeming the civil partnership contract as .blndlncgi

Available online 28 conflicts with the fundamental é)rl_nmple of cooperation an
Sentember 2024 collaboration that forms the foundation of this legal institution.
P This study, employing a library-based analytical approach,
Keywords: demonstrates that the harmful effects of revoking authorization
Continuation of arise from the permissive nature attributed to the civil
authorization, partnership contract, which is clearly inconsistent with Islamic

S Jurisprudential-legal rules and economic efficiency. To resolve
principle of no harm {666 contradictions, it is proposed that where revocation of
(La darar), legal authorization would result in the loss of benefits from jointly
principles and rules, ~owned assets and cause harm, the principle of La darar (no
economic efficiency.  1arm) should be invoked. According to the principle of La darar

" (no harm), the implicit condition of continuous and proper use of
Jointly owned property, the principle of upholding the contract,
the condition of maintaining contractual balance, and the
interpretation and supplementation of explicit and implicit
contractual terms based on economic efficiency, the permission
(authorization) is presumed to remain in effect until it is
terminated without causing harm.
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