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In many hiring of persons contracts, the hireling
delegates the performance of the obligation to a third
party. For instance, a contractor who has undertaken a
large-scale project may subcontract different sections to
specialized subcontractors. Similarly, a surgeon might
assemble a team to perform an operation under his/her
supervision. The question that arises here is: In cases of
delegated obligations, what responsibility does the first
hireling bear if the third party causes damage? As a
general rule, damage caused by a third party does not
create liability for the hireling unless such liability has
been explicitly or implicitly stipulated for the hireling.
Unlike the laws of other countries, contractual liability
arising from the act of a third party cannot be
considered a principle in Iranian law. Similar
approaches for the liability of the primary hireling in
cases of damage caused by a third party can be
considered through implied contract terms and
governmental decrees.

Cite this article: Sadiqi, S., V.; al-Sharif, M., M. (2024). Civil Liability of the Primary Contractor in
the Event of Delegating Obligations in Imamiyyah Jurisprudence and Iranian Law. Civil
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Article 24 of the Law on the Enforcement of Financial Sentences
specifies seven examples of debt exclusions; properties not liable
to be distraint for debt, which the legislator has declared as non-
seizable (seizure) and not subject to sale. The definition of
properties not liable to be distraint for debt based on specific
instances, due to the lack of a clear expurgated criterion, will give
rise to numerous instances of ambiguity regarding applicability.
The ambiguity regarding the criteria for exemptions (exception) in
this article has resulted in judges and litigants being unable to
interpret its provisions accurately and correctly. This research
employs a descriptive-analytical method with a problem-solving
approach to critique and examine the shortcomings of this legal
article. The research explores potential criteria for the exceptions
mentioned by investigating narrative sources and jurisprudential
and legal texts. It aims to provide a comprehensive definition to
assist judicial authorities in better identifying excluded cases of
debt and proposes an innovative approach to identify the
customary status of insolvent individuals in terms of their inability
to pay judgments using quantitative variables. The research has
been investigated by proving the substantive difference and the
necessity of distinguishing between the issue of insolvency
regarding judicial costs and the common jurisprudential
insolvency, the non-application of religious effects that arise for
those insolvents from paying judgments to those unable to pay
court fees, categorizing these claims as non-judicial. It also
evaluates some legal implications, such as resolving the
prolongation (proceeding and claim) problem of court cases
related to insolvency from court costs and reducing the judicial
burden of these claims.
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The notion that law is a realm of constructive case is
considered one of the most fundamental aspects in
understanding and addressing legal issues. Despite the
high use of this proposition in the legal literature, its
dimensions and effects are often ignored. The present
article, employing a descriptive an§ analytical method,
seeks to answer the question: What are the effects of
the constructive nature of private law, and how can it
help address some of the challenges ahead?
Constructive and conventional matters, such as those
encountered in private law, are assumptions that are
constructed and validated to address the needs arising
from social life. Ownership, marriage, tortious
liability, agency, legal guardianship, etc. are all among
these matters. Constructive matters are subject to the
will of the “mu’tabir” (someone who grants validity
and creates); in other words, their formation,
persistence, and survival depend on it. These matters
are revocable and change according to societies and
perspectives. Accordingly, if the needs that give rise to
the formation of validity change and a new interest
arises, constructive matters are subject to change. The
author’s hypothesis is that many challenges have
arisen in private law due to the neglect of the
characteristics of constructive matters. This important
issue has several reasons; among them are the
inappropriate application of certain rules of real
matters to constructive matters, disregarding the
revocability characteristic of constructive matters, and
failing to acknowledge the role of logical and
consistent usages as “mu ‘tabir” (someone who grants
validity and creates) in this domain. Research indicates
that this approach has the potential to fundamentally
resolve many challenges we face in private law
without conflicting with Islamic law.
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Article Info ABSTRACT
The provision of safe deposit boxes is one of the services
Article type: that banks offer to their customers. The bank’s civil
Research Article liability for any damage to customers’ assets stored in

these safes, along with the extent of this liability, has
gained significant attention following the robbery
incident at the Melli Bank safe deposit box facility on
May 24, 2022, in Tehran. This liability can be examined
from various perspectives. Firstly, Article 35 of the
Banking and Monetary Law of the Country generally
holds banks liable for damages arising from banking
operations. Secondly, the legal nature of these funds
(deposits) is a subject of dispute, and the acceptance of
any viewpoint affects the extent of liability. Thirdly, the
Keywords: condition of non-liability (Article 7 of the National
Civil Liability of Bank, Bank’s Leasing Funds Regulations) is the basis on which
Trust Fund, Non-Liability ~ the contract has been signed by the customers. This
article employs a descriptive-analytical approach to
assess Bank Melli’s responsibility towards the victims of
the robbery incident. The findings reveal that Bank Melli
bears legal responsibility for this event, and the non-
liability clause outlined in the Fund’s bylaws (regulation
or provision) cannot be invoked due to the bank’s gross
failure.
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Article Info ABSTRACT
In Imamiyya jurisprudence, there are three different views
Article type: regarding the possibility of waiving the right of pre-emption
Research Article before the sale (Arabic: gl i ixitll 3= buly, Romanized:
"Isqat haqq al-shuf*ah gabl al-bay*). The majority of jurists do
Article history: not accept waiving the right of pre-emption before the sale;

Received 14 August 2022 however, some jurists accept it, and others offer a detailed
Received in revised form view. The Civil Code remains silent on this issue. Despite

31 January 2023 disagreements, legal doctrine generally accepts the waiving of
Accepted 15 February the right of pre-emption before the sale by relying on the
2023 broad interpretation of Article 822 of the Civil Code and
Available online 19 deriving the legal principle from Article 448. Judicial practice
August 2023 also confirms this matter. In this study, the various

perspectives in Imamiyya jurisprudence and statutory law are
Keywords: evaluated using a descriptive-analytical method. The

conclusion reached is that, from a jurisprudential and legal
. standpoint, if the person exercising the right of pre-emption
Waiver, Person (Arabic: a4%, Romanized: shfi®) offers to sell to their partner

exercising the right, or offers a third party the option to buy the partner’s share on
Abandonment. the condition that they waive their right, their right is
considered waived, as their declaration indicates an
abandonment of the right of pre-emption. However, if the
person rejects the offer to buy the partner’s share, the mere
rejection does not indicate an abandonment of the right of pre-
emption. Instead, it may be a strategic consideration of the
advantages and disadvantages of employing the right in the
future, given the market conditions.

Right of pre-emption,
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Feasibility of Revocation in Spousal Donations Based on Jurisprudential
Teachings (A Critique of Article 803 of the Civil Code with Proposed
Amendments)

Amin Soleyman Kolvanaq'

1. Assistant Professor, Department of Figh and Islamic Law, Faculty of Theology and Islamic Sciences,
University of Tabriz, Tabriz, Iran. Email: a.soleyman@tabrizu.ac.ir

Article Info ABSTRACT
The Civil Code considers in Article 03, the presumption principle in
Article type: the contract of gift (Arabic: 44, Romanized: al-Hiba) to be
Research Article permissible, and it states the exceptions where it becomes obligatory

(presumed to be binding). By interpreting this in the context of
exclusivity, the gift between spouses is included under the

Article history: permissibility of revocation. However, Article 1037 adopts an
Received 7 May approach that is conflicting with Article 803. This is while the issue of
2023 spousal gifts is a matter of dispute among jurists. Some, based on the
Received inrevised ~ authentic narration of Muhammad ibn Muslim (Sahihih Muhammad
form 16 June 2023 ibn Muslim) and consensus (Arabic: ¢t Romanized: 'Ijma‘), argue

Accepted 28 Aueust for permissibility, while others, citing the kinship (persons related to

ceepte UgUSt  the legator in the female line) between spouses, the Qur’anic verse
2023 “pacta sunt servanda or honor your contracts,” and the authentic
Available online 18 narration of Zurarah ibn A ‘yan from Imam Sadiq (peace be upon him),

October 2023 believe in the obligation and binding of gifts. Considering that the
source of the disagreement lies in the interpretation of the evidence,
Keywords: the author, in this study, evaluates the arguments of proponents of both

. views by referencing library sources and employing a descriptive-
Spouses, Gift, analytical apgroach. Regarding the reasoning of those who advocate
Authentic narration for permissibility, it has been concluded that the subject of the
(Sahthih) of Zurarah ~ authentic narration of Muhammad ibn Muslim (Sahihih Muhammad
ibn A‘yan, (Arabic:  ibn Muslim) pertains to the return of SadaqS (alms) rather than a gift.

’ ’ Since the condition for the realization of Sadaqa is the intention of

“¢J, Romanized: al- - geekine nearness to God, the basis for the permissibility of returning is

Hiba), Partial and the non-fulfillment of Sadaqa. Additionally, the reported consensus
distinguishing gl—Manqﬁl) also encounters both minor and major obstacles.
validity, Kinship. owever, In examining the reasoning of those who support the

obligation, it becomes clear that the first two arguments they present
do not sufficiently substantiate their claim. This is because the notion
of kinship between spouses demands evidence, which is lacking in this
context. Moreover, the cited verse pertains only to situations where
there is uncertainty regarding the obligation of the contract. In
contrast, numerous authentic narrations affirm the established
principle that gifts are permissible. In relation to the authentic
narration of Zurarah, despite various objections, it has been shown that
there is no conflict with the narration of Muhammad ibn Muslim and
that it is not rejected. The fact that jurists have not acted upon one part
of the narration does not invalidate the other part—specifically, the
obligation of gifting between spouses—especially since this particular
part has been upheld by many. Thus, by distinguishing between the
parts of the narration, the latter part remains valid and continues to be
acted upon. Thus, it is suggested to the esteemed legislator to include
the gift between spouses as an exemption (exclusions) in the future
amendments of the Civil Code.

Cite this article: Soleyman Kolvanaq, A. (2024). Feasibility of Revocation in Spousal Donations
Based on Jurisprudential Teachings (A Critique of Article 803 of the Civil Code with Proposed
Amendments). Civil Jurisprudence Doctrines, 16 (30), 137-159.
https://doi.org/10.30513/¢jd.2023.5212.1879

© The Author(s).  Publisher: Razavi University of Islamic Sciences.
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Article Info ABSTRACT
In many barter contracts, the disparity in the value of
Article type: exchanged goods results in the quantity of the
Research Article exchanged items (considerations) not being equivalent.

All Shi‘a jurists agree that if the exchanged items in
such a contract are “measured or weighed and are of the
same kind,” the contract is considered ‘usurious
(Arabic: sg (M, b, lit.: usury, Romanized: riba or al-
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September 2023 riba)” and therefore invalid. However, in addition, some
Accepted 18 October 2023 jurists have also stipulated that a contract involving
Available online 13 December items exchanged that are measured by volume or

2023 weight, but are of different kinds, is valid only if the
exchange is immediate (i.e., on the realization). This
study, which utilized a narrative-revelatory method for
analytical-critical data processing, concluded that the
Barter contract, Deferred or aforementioned transaction, when conducted on credit,
on credit, Cash or immediate, is invalid and lacks legal effect under Islamic law.
Considerations (Exchanged However, adhering to this condition in contracts with
items), Measured by volume ~ non-Muslims is not necessary. If the contract party is a
Muslim, this transaction can be conducted in the form of
two separate transactions: goods in exchange for money.
Instead of a physical exchange of money, set-off
(Arabic: &) can be utilized.
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The rule of “prohibition of detriment or no harm and no
harassment” (Arabic: /2 ¥ s 472 ¥ Romanized: La Darar wa
La Dirar) is one of the widely used topics under the
discussion of “balancing two rights” or “reconciling two
rights.” In fact, balancing two rights is a civil jurisprudential
rule invoked to prevent harm, although jurists have not
presented it as an independent jurisprudential rule. The
reconciliation of two ri%hts is proposed as a solution to
prevent harm, which is the reason for the supremacy of the
rule “no harm” over other jurisprudential rules, as reason
also dictates this. Additionalfy, it finds aﬁplication in various
chapters of jurisprudence and law, such as in contracts of
sale (Arabic: &7, Romanized: al-bay’), insolvency, Mahr
Arabic: ) or Sidaq (Arabic: dhe), liabilitx (Arabic: ola,

omanized: daman), pre-emption (Arabic: = 4]
Romanized: al-shuf‘ah), and so forth. In this article, the
researchers aim to examine the most important reasons for
reconciling two rights using a descriptive-analytical method,
accompanied by references to the sources of legal scholars
and the opinions of Imamiyya jurists. Based on these
reasons, the discussion addresses various aspects of the rule
of reconciling two rights, along with its functions and
examples in civil and criminal matters. This is particularly
relevant in situations where a conflict arises between the
rights of two individuals, and there is no possibility of
grlorltlzlng one over the other; in such cases, the rights of
oth parties are reconciled due to the principle of non-harm,
as harm is negated in Islam.
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Based on findings from a comparative study of Islamic
law and other legal systems, the views of religious
scholars, similar to the approaches of various countries,
regarding the recognition of ownership rights for
patients or participants in human genome research
projects have been inconsistent and variable. These
inconsistencies stem not only from the connection of
these contracts to human rights issues, such as the right
to health and equitable access to gene therapy and
genetic medicine, but also from their association with
the commercial utilization of discoveries derived from
human genetic resources. The gap between the rapid
advancement of genetic science and the absence of a
unified legal framework addressing ownership rights
between researchers and donors has impacted
individuals' claims and rights to the economic benefits
derived from human biological materials. This gap has
also created barriers to research and the development of
the genomics industry. Evidently, the recognition of
ownership rights in such research, like other legal rights,
is not absolute, and legislators must limit these rights to
ensure public order. Therefore, by examining the
approaches taken toward the extent of human biological
control and the implications of these approaches on
research contracts and human genome transfer, this
study aims to clarify an acceptable theory under Iranian
law.
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Article Info ABSTRACT

The outbreak of the COVID-19 pandemic affected the
performance of certain contractual obligations, thereby
presenting a new challenge for legal practitioners,
particularly judges, in resolving the resulting disputes. In
this regard, it is essential to address the fundamental
question of whether a pandemic can be considered an
My 2023 external factor (causes) affecting contracts. And
Y secondly, how and to what extent does it affect the
Accepted 19 September 2023 performance of contractual obligations, as well as the
Available online 18 October status of contracts impacted by the outbreak? The
2023 present study employs a descriptive-analytical research
Keywords: method t(é address the iafo;ementigned questions. It (s;_eeksl
to provide a general theory by examining judicia

External causes, COVID- precedents concerning these questions and by

Article type:
Research Article
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19, Contractual positive inductively analyzing specific instances mentioned in
rules, automatic legal texts regarding the impact of external factors on the
cancellation of the execution of contracts and their classification. This
contract (Arabic: &L, theory aims to not only elucidate the legal nature of the

COVID-19 pandemic and its impact on contracts but
) . also to be applicable to other emerging events. The
Revocation, Combined results of the research indicate that events such as the
sanctions. COVID-19 pandemic can be identified as an external
cause. The impact of the aforementioned diseases varies
depending on whether they lead to the “nullification of
the contract’s subject matter” or the “impossibility of
favorable attaining of the contract’s subject matter.”
Depending on the case, this may result in situations such
as the automatic cancellation of the contract (Arabic:
'CL..~§31, Romanized: 'infisakh), the right to revocation, and

so forth.
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Critique of Shaykh Ansar1’s View on Personal and General Aleatory
in the Condition of Knowledge of the Exchange Items in Sale

Rahmatollah Karimzadeh!
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University of Islamic Sciences, Mashhad, Iran. Email: karimzadeh@razavi.ac.ir

Article Info ABSTRACT
One of the principles used in Islamic jurisprudence of
Article type: transactions is the Lurisprudential principle of “negation of

aleatory sales” or “negation of aleatory” (Arabic: ;| al-
gharar). Shaykh Ansart’, in his discussion on the condition
of knowledge concerning the exchange items
Article history: (cons}derlelltions) ir(l1 sales (Arabilc;:1 & éioman}ilz%(li: alE)Bay‘)

. specifically regarding measurable” and weighable objects,
Rece%ved ,28 Jaguary 2023 tated that one of the reasons for the necess%ty of knowing
Received in revised form  the considerations and the requirement for measuring the

Research Article

13 March 2023 object of sale by quantity and weight is the Hadith
Accepted 17 July 2023 prohibiting aleatory sales. He further adds that the
Available online 5 August ~ comparison of the Hadith on aleatory sales with the

2023 narrations regarding measurement and weight indicates that
the type of aleatory referred to here is general aleatory.
However, in the discussion of the buying and selling of
Keywords: cloth, sheep, and land based on observation, he states that
since there is no narration related to specification and

Knoyvledg_e of the measurement, the criterion of personal aleatory applies. The
considerations, question that arises is what the difference is between the
Personal aleatory two cases, in one of which a ruling is given regarding
Arabic: o4, al general aleatory (Arabic: 4/ al-gharar), while in the other
(Arabic: Lo, al- case a rulm% is given regarding personal gharar. Does the
gharar), General mere lack of a reason for necessitating measurement in the

second case result in the gharar being classified as
aleat_Oi’y, Sh?Ykh personal? This article critically examines the statements of
AngarT, Criticism. the late Shaykh by descriptively and analytically reviewing
the narrations in the issue of measured and weighed items
and their connection to the Hadith negating gharar. It
establishes the hypothesis that, considering that the
establishment of religious rulings (Arabic: e #-¥)
occurs as real propositions, and consequently, the existence
of a ruling depends on the existence of its subject, in all
cases the criterion for the principle of gharar (aleatory),
similar to the rule of prohibition of detriment (Arabic: ¥
2, principle of harm), is personal aleatorg, rather than
generic aleatory, and there is no distinction between these
two matters. Obviously, the difference between the effect of
personal gharar and the effect of general gharar will play an
important role in the ruling of sales and new unknown
transactions, which also guarantees the necessity of this
discussion.
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The method of dispute resolution through arbitration is
popular and increasingly widespread due to its nature as a
quick, specialized, and a form of private adjudication based
on the parties’ will. Despite the well-known opinion of the
jurists who maintain that it is necessary for an arbitrator to

ave ijtihad (Arabic: sus#, lit.: physical effort or mental
effort) just as it is required for an appointed judge, some
jurists have not accepted this. In law, although there is an
emphasis on the necessity for the arbitrator to have expertise
regarding the disputes referred to him, ultimately the will of
the parties can disregard the necessity of having this expertise
and assign arbitration to a non-specialist. This article
examines the legal requirement of ijtihad in arbitration,
drawing upon the principles of Imamiyya (Arabic: sl
jurisprudence. Specifically, we seek to determine whether,
from a jurisprudential perspective, ijtihad (physical effort or
mental effort) is a necessary qualification for arbitrators, akin
to the requirement for appointed judges. To explore the issue
at hand, it’s_essential to clarify the exact nature of tahkim
(Arabic: «5Z Islamic arbitration) and legal arbitration. This
article, using a descriptive-analytical approach, first
investigates the concept of arbitration and highlights the
overlap between the “arbitration” institution in law and
“arbitration judgment” (Persian: << <sL2d) in jurisprudence.
Among the various views on whether ijtihad (intellectual
effort) 1s required for arbitrators, the article adopts the theory
of distinction. This theory suggests that ijtihad is not
necessary for minor claims and those involving personal
rights (Haqq al-Nas) but is required for other types of disputes
and claims. The theory is supported by three main arguments:
firstly, disregarding the specific context mentioned in Imam
‘Al (‘alayhi s-salamu)’s narration; secondly, considering the
suitability of the ruling and subject from the perspective of
custom; and thirdly, recognizing the specialize(f nature of the
arbitration process. Other theories are set aside based on these
considerations.
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