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Article Info ABSTRACT
Undoubtedly, as stipulated in Article 719 of the Civil Code, the release
Article type: (Ibra") of the guarantor (Damin) results in the forfeiture of his right of

recourse against the principal debtor. However, the ruling for the scenario
where the creditor gifts the debt to an authorized guarantor is not provided
for in the law. The purpose of this article is to state the jurisprudential
Article history: and legal reasons for the lack of a right of recourse for the guarantor
Received: 20 Jul against the principal debtor before the payment of the debt and after the

: Y gift of the debt to the guarantor. The findings of the research, which is

Research Article

202? based on a descriptive-analytical method, show that according to the
Revised: 17 October narrations (Riwdyaf) in jurisprudence and the famous opinion of the
2025 jurists, given the gratuitous/charitable nature of the guarantee contract,
Accepted: 23 the origin of the guarantor's right of recourse against the principal is the
December 2025 damage caused by the guarantor's payment of the debt. Furthermore,
Available online 11 before the debt is paid, the occurrence of harm to the guarantor is not
January 2026 certain, and therefore it is not subject to the rule of no-harm (Qa'idat La

Darar) as the basis for the guarantor's right of recourse. From a legal
Keywords: perspective, the arguments of those in favor of the right of recourse in

Release (Ibra'), Right this specific scenario are flawed. On one hand, the criterion of the ruling
of Recourse in Article 712 cannot be relied upon, because the guarantor's recourse
G ]’)_ . after inheriting the debt was not without consideration, but after a gift of

uarantor (Damin), the debt, it is without consideration and without the guarantor incurring
Principal Debtor, Gift  any loss. On the other hand, due to the lack of joint and several liability
of the Debt (Hibeh-ye ~ and the extinguishment of the creditor's (principal's) right of recourse
Talab). against the prinizlilpal debtor, the subrogation of the guarantor after the gift
’ of the debt would also be meaningless. Therefore, the criterion of the
second part of Article 321 on usurpation is also not applicable to this case.
Moreover, granting the guarantor a right of recourse in this situation
would mean an increase in his assets—a matter that is contrary to the
purpose of legislating the contract of guarantee in jurisprudence and civil
law. This is because Article 709 stipulates that the condition for recourse
is the loss resulting from the payment of the debt.

Cite this article: Ghanbari, M., J.; Kazemi, S., M. (2026). Jurisprudential and Legal Reasons for
the Forfeiture of the Guarantor's Right of Recourse Against the Principal Debtor in the Case of a
Debt Gift to the Authorized Guarantor, Before Payment of the Debt. Civil Jurisprudence Doctrines,
18(33), 265-293. https://doi.org/10.30513/cjd.2025.7204.2083

m © The Author(s). Publisher: Razavi University of Islamic Sciences.



mailto:ghanbari.law@pnu.ac.ir
mailto:se.mahdi.kazemi@gmail.com
https://doi.org/10.30513/cjd.2025.7204.2083
https://orcid.org/0000-0002-1421-1226
https://orcid.org/0009-0009-1377-8069

Extended Abstract

Introduction

According to Article 709 of the Iranian Civil Code, one of the
conditions for the guarantor's right of recourse against the principal
debtor (madmiin ‘anhu) is the payment of the debt to the creditor
(madmun lahu). Therefore, Article 719 of the Civil Code considers the
discharge (ibra’) of the guarantor's liability by the creditor as one of
the cases where recourse to the principal debtor is impossible. In this
regard, a situation that has not been examined in the Civil Code — and
as a result, its legal ruling remains ambiguous — is where the creditor,
based on Article 806 of the Civil Code, donates his claim against the
guarantor to the guarantor himself. There is a difference of opinion in
legal doctrine regarding the ruling on this issue. According to one
opinion, because the donation of a debt to the debtor is equivalent to
discharge, the guarantor will not have the right of recourse. On the
other hand, most legal scholars believe that the guarantor is permitted
to have recourse to the principal debtor. Two types of arguments have
been presented to prove this claim.

The first argument is based on the criterion of Article 321 of the Civil
Code concerning usurpation (ghasb), according to which the discharge
of one of the usurpers by the owner is distinguished from the transfer
of the owner's claim to one of the usurpers. In the first case (discharge),
the owner does not have the right of recourse against the other
usurpers, but in the second case (donation of the debt to the debtor),
the transferee will have the right of recourse against the other usurpers.
Consequently, unlike discharge, the donation of the debt by the
creditor to the guarantor is considered to permit the guarantor to have
recourse to the principal debtor. The second argument, relied upon by
some other authors, uses the criterion of Article 712 of the Civil Code,
which stipulates that if the creditor dies and the guarantor is his heir,
the guarantor will have the right of recourse to the principal debtor.
The reasoning is that because, in the said article, the merger of debts
due to a non-contractual cause (death of the creditor) gives the right of
recourse to the guarantor, the merger of debts due to a contractual
cause (the creditor's donation of the debt) should also give the
guarantor the right of recourse to the principal debtor.



There is silence in jurisprudence on this issue. In fact, what many
jurists have addressed is the creditor's donation of the debt to the
guarantor after the debt has been paid by the guarantor. They did not
consider this as equivalent to discharge, and as a result, they affirmed
the guarantor's right of recourse, without commenting on the ruling
concerning the creditor's donation of the debt to the guarantor before
the debt has been paid (the subject of this article). Therefore, the
purpose of this article is to state the jurisprudential and legal reasons
for the guarantor's lack of right of recourse against the principal debtor
before the payment of the debt and after the donation of the debt to the
guarantor.

Method
This article is written using a descriptive-analytical method, and
library sources have been used.

Findings

The findings of the research show that the basis of the authorized
guarantor's right of recourse against the principal debtor is the bearing
of loss and the diminution of assets resulting from the payment of the
debt by the guarantor. Therefore, on the one hand, the instances in
which the Civil Code has granted the guarantor the right of recourse
are due to the diminution of his assets, such as the acquisition of
ownership of the debt by the guarantor through inheritance. On the
other hand, the instances in which the law has deprived the guarantor
of the right of recourse are due to his failure to bear any loss, such as
the gratuitous payment of the debt by a third party.

In jurisprudence, although jurists have not discussed the subject of the
present article — namely, the ruling on the donation of a debt to the
guarantor before the payment of the debt — many of those who have
examined the donation of a debt to the guarantor affer the payment of
the debt have not considered it equivalent to discharge, due to the
guarantor having borne a loss, and as a result, they have affirmed the
guarantor's right of recourse. Furthermore, before the payment of the
debt, the infliction of loss upon the guarantor is not certain, and
consequently, it is not subject to the No-Harm Rule (ga ‘idah ld darar)
as a basis for the guarantor's right of recourse.



From a legal perspective, the arguments of those in favor of the right
of recourse are flawed. The first argument, based on the criterion of
the second part of Article 321 of the Civil Code concerning usurpation,
is problematic and cannot be extended to the subject of this article.
This is because as soon as the contract of guarantee is concluded —
which, according to Article 698 of the Civil Code and the well-known
opinion of Imami jurists, is based on the transfer of liability — when
the creditor (the original claimant) loses the right of recourse against
the principal debtor, the guarantor, a fortiori, will not be able to have
such recourse as his successor. In fact, due to the absence of joint and
several liability and the extinction of the creditor's right of recourse
against the principal debtor, the guarantor's subrogation after the
donation of the debt also becomes meaningless. Consequently, the
donation of the debt to the guarantor will not make him the successor
of the creditor in recourse against the principal debtor.

The second argument of those in favor of the guarantor's right of
recourse — relying on the criterion of Article 712 of the Civil Code
— is also unacceptable. This is because the guarantor's recourse after
inheriting the claim is without consideration, whereas the guarantor's
recourse after the donation of the debt is also gratuitous and without
the guarantor having borne any loss. Therefore, as stated above, the
basis for the guarantor's recourse against the principal debtor
(diminution of assets as a result of paying the debt) is absent in the
latter case.

Conclusion

According to the results of this research, despite the difference
between "discharge" and "donation of a debt to the debtor", the ruling
of the Civil Code that the guarantor has no right of recourse against
the principal debtor in the event of the guarantor's discharge will also
apply in the case of the creditor's donation of the debt to the guarantor
before the payment of the debt. The conclusion is that the donation of
the debt to the authorized guarantor, before the payment of the debt,
eliminates the guarantor's right of recourse against the principal
debtor.
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