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Extended Abstract

Introduction

The termination of a contract has a prospective effect, and the
contract continues to exist until a ground for termination occurs.
After the event that causes termination occurs, the contract will be
dissolved from the time of termination. However, the parties to the
contract may agree that the contract will be dissolved from the
beginning of its conclusion. There is a difference of opinion on the
possibility of accepting such an agreement. Some have linked the
discussion on this issue to philosophical discussions and, as it is said
in philosophy, every effect has a cause, and until the cause occurs,
the effect will not occur. In law, it is also said that until a legal act
(cause) has been created, the effects resulting from that act (effect)
cannot be expected. However, another group believes that in the
world of law and jurisprudence, based on interests, the parties to a
contract may choose conditions to achieve their interests that are not
necessarily interpretable and acceptable with the logic of
philosophical cause and effect of events.

No separate study has been conducted regarding the background of
this issue in Imami jurisprudence and Iranian statutory law. Some,
with the same philosophical interpretations, oppose the possibility
of such an agreement, while others have taken the possibility of an
agreement for granted and have not fully explained its basis. In
terms of research background, no independent research has been
conducted on this subject before. Some articles and theses have been
written on the retroactive effect of termination, but they have
fundamental differences from the present article. In those works, the
initial ruling on the effect of termination has been discussed, and the
evidence related to the initial effect of termination has been
criticized and examined, and its effects have been discussed.
However, the issue of what ruling and effects the agreement will
have if the initial ruling is a prospective effect but the parties agree
on its retroactive effect has not been examined. In other words, in
those works, there has been no detailed discussion on whether the
parties can agree on the retroactive effect of termination, and if they
can, what are the rulings and effects of this agreement. Therefore,



the unique aspect of the present work is that it discusses in detail the
effect of the will of individuals on the retroactive effect of
termination and its rulings and effects.

Given that the extension of the effects of termination to before its
exercise and even to the time of contract formation is common in
the legal relations of individuals, an independent study in this regard
seems necessary in the legal literature of the country, and it is
appropriate to explain the foundations of this matter well. Moreover,
both supporters and opponents have not examined the rulings,
effects, and exceptions of the retroactive effect of termination.
Therefore, the purpose of this research is to clarify the status of the
parties' agreement on the retroactive effect of contract termination
and to explain the rulings and effects of this type of agreement. This
also demonstrates the practical aspect of the work.

Accordingly, the main question of this article is whether it is
possible for the parties to agree on the retroactive effect of
termination. If this is accepted, the sub-question is: What are the
rulings, effects, and exceptions of the retroactive effect of contract
termination? The hypothesis of this article in response to the main
question is that issues in the world of jurisprudence and law are not
necessarily subject to the rules governing natural affairs; rather, they
must be interpreted in a customary-rational manner, and with this
method of interpretation, the retroactive effect of contract
termination is possible.

Method

In this article, library resources (books, articles, software, etc.) have
been used with an analytical-descriptive method. In addition to
examining sources related to Iranian law and an extensive review of
sources related to Imami jurisprudence, a comparative study has
been conducted with the laws of England, France, Germany, and

Egypt.

Findings

In natural matters, the precedence of the effect over the cause is
impossible, but in conventional (i 7ibari) matters, this is possible
and depends on the will of the validating party. A person can make



the effect precede the cause in terms of time, and this is not
unacceptable in the eyes of custom, provided that rational goals can
be achieved through the will of the validating party for the
precedence of the effect over the cause.

In the legal systems of some countries, the primary effect of
termination by law or by judicial practice is retroactive, dissolving
the contract from the beginning. This itself implies the customary
and rational acceptance of the possibility of a legal act having effect
in the past. In some other legal systems, the possibility of
individuals agreeing to create a legal effect in the past (such as
concluding a contract with retroactive effect) is also accepted.

In Imami jurisprudence, in addition to some considering the effect
of termination to be retroactive, there are also opinions that the
terminating party can decide of their own will to terminate the
contract from the beginning or to announce termination from that
very moment, which implies the acceptance of creating a retroactive
effect through the will of individuals.

Conclusion

The retroactive effect of contract termination is possible by
agreement of the parties. This is accepted by custom (customary-
rational interpretation). Hence, the main hypothesis of this article is
proven.

In case of agreement on the retroactive effect of contract
termination, it is necessary for the parties to specify the exact time
of that effect in the past; failure to specify it in the contract will
invalidate the agreement.

In case of the parties' agreement on the retroactive effect, after
termination occurs, from the time specified in the contract,
ownership of the benefits of the exchanged assets will vest in the
party who becomes the owner of the asset after dissolution. In this
case, if those benefits exist, they must be delivered to the owner; if
they have perished, their equivalent (mithl) or value (gima) must be
delivered.

Despite accepting the possibility of the retroactive effect of contract
termination by agreement, this also has exceptions, including



agreement on the retroactive effect of a marriage contract and cases
where the retroactive effect conflicts with the rights of third parties.
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3. Undue Influence.
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5. United Nations Convention on Contracts for the International Sale of Goods (CISG).
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