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Extended Abstract

Introduction

The issue of inheritance and the conditions for its realization is a fundamental
topic in Iranian Islamic and civil law, consistently drawing the attention of jurists
and legal scholars. One essential condition for inheriting is establishing the heir's
being alive at the time of the deceased's death—a condition whose absence negates
the transfer of the estate. However, in cases where the sequence of individuals'
deaths is indeterminable, the Iranian Civil Code, in Article 873, exceptionally
accepts mutual inheritance in cases of drowning (Gharaq) and destruction under
ruins (Hadm). This exception, based on a strict interpretation by Imami jurists and
the legislator, has been met with expansive views in contemporary jurisprudence.
Some jurists, including Imam Khomeini and Ayatollah Khamenei, advocate
extending the ruling of mutual inheritance to similar cases such as fire, explosion,
and traffic accidents.

This research focuses on analyzing the jurisprudential and legal foundations of
this exception, examining its theoretical and practical bases. Through analyzing
jurisprudential opinions and judicial procedures, it delineates the boundaries of
the rule. Divergent opinions in judicial authorities regarding the instances of the
exception, such as cases involving gas leaks or traffic accidents, reveal a legal gap
and lack of procedural unity. The present article, with a novel approach, analyzes
the concepts and wording of related narrations (Riwayat) more precisely and
offers a coherent solution consistent with jurisprudential principles and
contemporary legal requirements. The research distinguishes itself in three
aspects:

1. Utilizing intra-textual implications instead of extra-textual evidence;

2. Analyzing lexical relationships and the semantic implications of the wording in
narrations; .

3. Offering new interpretations, such as the implication of the letter fa (2) and
expanding the meaning of "hadm".

The primary objective is to assess the feasibility of mutual inheritance in deaths
with an unknown time of occurrence (particularly traffic accidents) based on
textual and jurisprudential evidence, to resolve judicial challenges. The target
audience includes jurists, legal scholars, judges, and researchers in Islamic
jurisprudence and law who deal with complex inheritance cases. The theoretical
approach is comparative-analytical. By comparing Imami jurisprudence and
French law, it examines the capacity for jurisprudential development in emerging
issues. The descriptive-analytical method, focusing on jurisprudential and legal
texts, identifies scientific gaps (particularly lexical implications) and provides
legislative reform suggestions to enhance justice within the inheritance system.

Method

This research employs content analysis and a descriptive-analytical method, based
on the examination of jurisprudential texts, legal sources, and Imami narrations.
The scope includes the views of Imami jurists (from classical to contemporary) ,
Iranian civil laws (Articles 873, 874, and 1024), and a comparison with the French
Civil Code (before and after the 2001 reforms). The sample includes over 20 key



narrations from authoritative sources (Wasa'il al-Shi‘ah, Tahdhib al-Ahkam,
Jawahir al-Kalam), advisory opinions from the Legal Department of the Judiciary
(e.g., 66/7,3275/7, 5231/7), and judicial rulings (e.g., from Branch 9 of Gorgan),
covering more than 50 sources. Tools include jurisprudential books (al-‘Amili, al-
Najafi) , legal sources (Iranian and French Civil Codes, works by Aurélien Bamdgé,
2021), jurisprudential software (Ganjineh-ye Estefta'at-e Qaza'i), and legal
websites (davoudabadi.ir, dadfaran.com, wikihoghoogh.net).

The axes of analysis are: the literal implication of narrations (the letter "fa (3) "
and "hadm") , evaluation of reasons against generalization (fatwa-based
popularity shuhrah, analogy gqiyas) and the removal of specificity (ilgha-yi
khussusiyaf), with  emphasis on semantic and lexical aspects.
Data was collected from secondary sources. The research stages are:

1. Collecting evidence;

2. Descriptive analysis of viewpoints;

3. Critical evaluation focusing on intra-textual analysis;

4. Comparative analysis;

5. Extraction of the preferred view and reform suggestions.

Sources were selected based on credibility, and weak sources were critiqued or
excluded. Ethical considerations include adherence to integrity and preservation
of authors' intellectual rights.

Findings

The data examination reveals that in French law, the previous approach was based
on criteria of age and sex. However, the modern approach (Article 725-1)
emphasizes determining the sequence with evidence and, when impossible,
negates mutual inheritance (with the exception of representation by children),
having eliminated discrimination.

In Iranian law, Article 873 limits mutual inheritance to drowning and destruction
under ruins. However, advisory opinions extend it to the destruction of vehicles,
which was applied in 70% of the reviewed rulings but rejected in 30%. The
example of a family under ruins demonstrates the transfer of inheritance shares to
living heirs.

In Imami jurisprudence, three viewpoints were identified:

- Restriction (more popular);

- Extension (supported by Khomeini, Khoei, Sobhani);

- Suspension of judgment (Tawaqquf).

The reasons for restriction (weak negative narrations, popularity based on
transmitted evidence, analogy) are invalid. The reasons for extension include
customary and novel literal removal of specificity (the implication of " fa (4 ", the
broad meaning of "hadm" based on al-Jazari), with 80% of narrations emphasizing
the unknown timing. The interpretations are consistent with the principle "al- illah
tu‘ammim wa tukhassis" (the cause generalizes and specifies) and without
contradiction; undesirable consequences were also not excluded.

Conclusion

The findings highlight the importance of mutual inheritance in deaths with an
unknown time of occurrence, which challenges the condition of the heir being
alive and is linked to judicial justice, harmonizing jurisprudence with modern law,
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and public policy. Iran's approach is conservative, while France's is more flexible.
The hypothesis of restriction is rejected, and extension is confirmed. The results
have theoretical implications (strengthening intra-textual removal of specificity)
and practical implications (resolving judicial disputes) and can form the basis for
comparative studies, judge training, and policymaking for accidents.
Applications include: Amending Article 873 to extend to coercive incidents and
issuing a unified procedure ruling to reduce inequalities. Unresolved issues are
limited. The direct conclusion is that mutual inheritance is a fundamental socio-
legal principle that extends to similar cases and strengthens Islamic justice.
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