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Extended Abstract

Introduction

In lawsuits where the plaintiff has no evidence to prove their claim, they
may resort to an oath to prove his right. Consequently, if there exists any
of the standard means of proof, resorting to an oath becomes unnecessary,
as the oath is a tool specifically for those who have no other proof.
Imamiyyah jurists have discussed this issue under the famous Prophetic
rule, "Al-bayyinah ‘ala al-mudda ‘i wa al-yamin ‘ala man ankar" (The
burden of proof is on the claimant, and the oath is upon the one who
denies). Based on this general rule, a claimant who presents evidence
(Bayyinah) is not required to take an oath. However, this rule has
exceptions, one of which is a claim against a deceased person. Eminent
jurists, based on narrations, hold that in a lawsuit against a deceased
person, the claimant is obliged to take an oath even after proving their
right with evidence. In jurisprudential and legal texts, this oath is referred
to as the "declaratory oath" (Yamin al-Istizhart).

Although the declaratory oath is mentioned in the Civil Code and the Civil
Procedure Code, several questions regarding its application remain
unanswered in these laws. For instance, is the declaratory oath applicable
in cases other than the death of the obligor? That is, if the defendant is
insane, a minor, or absent, is the declarative oath required? Is it necessary
if the lawsuit is filed by a legal or judicial representative? Furthermore,
what type of lawsuit does the declarative oath specifically pertain to? Is it
only functional in pecuniary (debt) claims, or does it also apply to real
(property) claims?

Regarding the research background, no independent comprehensive study
on this topic has been conducted thus far. Only some legal scholars have
sporadically and briefly addressed some of these questions. For example,
in Abdullah Shams's Civil Procedure Code, Nasser Katouzian's Proof and
Evidence, and Abbas Karimi's Evidence in Litigation, the declaratory oath
is briefly discussed in explaining Article 1333 of the Civil Code and
Article 278 of the Civil Procedure Code. In the article "4 Re-examination
of the Scope of the Declarative Oath" by Sedighe Hatami and Ehsan
Samani, only the application of the declarative oath in pecuniary and real
claims is examined, with no attention paid to other aspects of its
application. Similarly, in the article "The Validity of the Declarative Oath
in Proving Claims in Jurisprudence and Law" by Seyed Javad Balkhi, only
the jurisprudential evidence for the validity of the declarative oath is
examined, with a very brief analysis of its legal aspects. Therefore, given
the importance of this subject and its practical function in litigation, it was
deemed necessary to address these questions in an independent study.



Method

This research attempts to answer the aforementioned questions by
examining relevant narrations, the opinions of jurists and legal scholars,
and analyzing judicial precedents, employing a descriptive-analytical
method and relying on library studies.

Findings

Based on existing narrations, if a claimant asserts a right against a
deceased person (suing the heirs), he is obliged, after proving the existence
of the right with evidence, to swear an oath regarding the continuation or
survival of that right. This oath is called the declaratory oath. There is
disagreement among jurists regarding the cases in which the declarative
oath applies. Some jurists believe that, in addition to claims against the
deceased, it is also required if the defendant is a minor, insane, or absent.
Some even argue that it is required in any situation where it is impossible
for the defendant to respond. However, the predominant view among
jurists is that the narration requiring the oath specifically concerns the case
of a lawsuit against a deceased person. Therefore, in other cases, the
general rule applies, which does not require supplementing evidence with
an oath.

Another point of contention among jurists is the nature of the claim against
the deceased. Some argue that the declarative oath is only necessary in
pecuniary (debt) claims against the deceased. This is because evidence in
such a case only proves the existence of the debt at a point in time; the
deceased might have later repaid it or been released from it, matters of
which the witnesses may be unaware. Hence, an oath confirming the
continuation of the debt is required. In contrast, in a real (property) claim,
when evidence proves the claimant's ownership, the continuation of that
ownership is presumed (Istisha@b), rendering a declarative oath
unnecessary.

Conversely, another group of jurists maintains that the declarative oath is
necessary in both pecuniary and real claims against the deceased. The
possibility of transfer of ownership exists in real claims as well, and the
narration mandates an oath concerning the "survival of the right" against
the deceased. Therefore, the term "right" encompasses both pecuniary
rights against the deceased and real rights (property) over the deceased's
estate.

Conclusion

Despite the various theories in jurisprudence, the legislator in the Civil
Code and the Civil Procedure Code has deemed the declarative oath
necessary only in the case of a lawsuit against a deceased person. In other
situations where the plaintiff cannot obtain a response (e.g., from a minor,
insane, or absent defendant), the declarative oath is not required by law.



Furthermore, the requirement of the declarative oath applies specifically
when the claimant is the original party (principal) bringing the suit against
the deceased. Therefore, if the claimant is a guardian (Wali) , trustee
(Qayyim), executor (Wast) , attorney (Wakil), or representative of a legal
entity, the requirement for a declarative oath is waived. These
representatives are not obliged to take it because an oath is personal in
nature, and representation in taking an oath is not recognized in either
jurisprudence or statutory law.

Regarding whether the declaratory oath applies to pecuniary or real
claims, the legislator has used the phrase "survival of the right" in the
relevant laws. Consequently, according to many legal authors, the
claimant's declarative oath is required in both real and pecuniary lawsuits
against the deceased. However, judicial practice on this matter is
inconsistent, and some court rulings have not accepted the necessity of a
declarative oath in real (property) claims.
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