Civil Jurisprudence Doctrines JAy e

Online: 2783- 3690

A Typology of Legislative Approaches in Iranian Family
Law System after the Islamic Revolution

Saeed Mahjoob! ©

1. Assistant Professor, Department of Private Law, Faculty of Law, University of Qom, Qom, Iran.
Email: sd.mahjoob@gmail.com

Article Info ABSTRACT

A correct and integrated family system within any legal
Article type: framework is an essential and indispensable requirement for
Research Article a normative society. Undoubtedly, the legislative system, as

one of the three branches of government, plays a fundamental
Article history: role in realizing this. The legislative system's perspective on
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2024 entails the adoption or citation of a specific jurisprudential
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2025 other components of family law; paradoxically, this approach
has, in certain instances, led to substantively correct
outcomes. The second approach involves silence regarding
the issue at hand, leaving it unaddressed even through the
method of individual jurisprudence. The legislator's silence
in such matters can be divided into two categories: instances
where clear juristic rulings exist on the subject, and instances
where no such rulings are found among the corpus of legal
opinions. The third approach is to actively confront the
problem and go through a cross-section of perspective and
establish fundamental and recommended laws by the Shariah,
which regardless of some minor problems, the latter
approach is the most appropriate legislative behavior if it
persists and fixes some problems.
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Extended Abstract

Introduction

Following the Islamic Revolution, legislation in the field of family law
has been pursued with considerable speed and breadth, and to date, more
than 140 laws and regulations have been enacted in this domain. A portion
of these regulations dates back to pre-revolutionary laws, which, despite
fundamental transformations in the legal and social system, remain valid
and enforceable. This diverse body of legislation underscores the
significance of the family institution within Iran’s legal system, while
simultaneously reflecting legislative dispersion and a lack of cohesion.
Until the 1380s (2001-20011), the Civil Code, as the backbone of family
law, largely met the practical needs of society and family disputes,
providing a relatively stable framework for regulating relationships
among spouses and other family members. However, social, cultural, and
economic developments, changes in lifestyle, increased education and
employment among women, and evolving attitudes toward marriage and
divorce, gave rise to new issues in the family sphere that had not been
anticipated at the time the Civil Code was drafted. In response to these
developments, from the 1380s onwards, the legislature enacted new laws
and regulations to address these gaps. Nevertheless, these legislative
interventions have generally been reactive, temporary, and lacked a
comprehensive perspective, failing to achieve sufficient effectiveness in
organizing the family institution.

The inefficiency of these policies is evident in official statistics: from 1380
onwards, the divorce rate has followed an increasing trajectory, rising
nearly two-and-a-half times over approximately eleven years. In contrast,
marriage rates did not increase proportionally and have gradually declined
since 1389 (2010). This disparity between marriage and divorce trends
indicates the weakening of traditional family functions and the emergence
of a form of social crisis, bringing Iran closer, in terms of key indicators,
to patterns observed in some Western countries. Notably, even after the
enactment of the Family Support Law in 1391 (2012), aimed at reforming
and improving the family situation, the trends of increasing divorce and
decreasing marriage persisted. Consequently, divorce has become a major
social priority and concern, drawing the attention of policymakers, legal
scholars, and researchers. The present article, employing a descriptive-
analytical methodology, seeks to identify and analyze legislative
approaches within the Iranian family law system post-Islamic Revolution,
evaluating their effectiveness and providing a foundation for
reconsideration of family law policymaking.

Method
This article is composed using a descriptive-analytical research



methodology and endeavors to examine and analyze, comprehensively
and systematically, the legislative approaches adopted in the Iranian
family law system after the Islamic Revolution. In this study, the author
reviews enacted laws and regulations, examines judicial precedents, and
analyzes their social and legal impacts, aiming to provide a clear and
detailed picture of how legislators have addressed family-related issues.
The objective of this analysis is to identify the strengths and weaknesses
of past legislative approaches and assess their efficacy in responding to
newly emerging family needs.

Furthermore, the article examines the interaction between the country’s
general policies and family laws, the role of jurisprudence and legal
doctrine, and the influence of social and cultural changes on legislation in
this domain. By analyzing the details of laws, regulations, amendments,
annexes, and judicial precedents, the study assesses the cohesion,
effectiveness, and forward-looking nature of legislative approaches. It
also demonstrates how certain legal actions were merely reactive and
piecemeal, whereas active and comprehensive approaches have provided
more sustainable and holistic responses to family issues. Ultimately, the
article offers a rigorous and documented evaluation of past legislative
approaches and lays the groundwork for reconsideration and proposal of
legal and policy measures to improve the family law system, serving as an
analytical reference for researchers, legislators, and decision-making
bodies in the field of family law.

Findings

The first legislative approach in the family domain is based on adopting
piecemeal, case-specific measures without a comprehensive perspective;
in this approach, the legislator enacts scattered regulations or obtains
fatwas without considering the internal cohesion of the family law system,
resulting in disorder and inconsistency. Examples such as the regulation
on Ojrat al-Misl for wives, the law on the nationality of children born to
Iranian women married to foreign men, and the determination of minimum
marriage age demonstrate that these interventions not only failed to solve
fundamental problems but sometimes became the source of new
jurisprudential, legal, and social conflicts. Changes such as the shift from
lunar to solar age calculation for marriage or granting nationality without
security and social considerations illustrate the lack of a comprehensive
and strategic legislative outlook.

The second approach involves legislative silence and deferring issue
resolution to the judiciary; this approach has led to conflicting rulings and
judicial fragmentation. Issues such as payment of mahr after the husband’s
death, wives’ employment, child marriages, conflicts between the Ferash
Principle and medical evidence (DNA), and determining their legal
consequences exemplify this situation. This approach is often justified by
the argument that extensive legislation would lead to law proliferation,



whereas in family law, the main problem is not an excess of laws but
legislative gaps and the absence of coherent and effective regulations.
Consequently, legislative silence has effectively resulted in legal
instability and increased judicial disputes.

In contrast to these two approaches, the third emphasizes active,
comprehensive, and forward-looking engagement with family issues. This
approach is reflected in the Family Support Law of 1391 (2012), the
General Family Policies issued in 1395 (2016), the Law on the Protection
of Children and Adolescents of 1399 (2020), and the Family Support and
Population Growth Law of 1400 (2021). These laws, aimed at organizing
the family institution, protecting children and women, strengthening the
family foundation, and addressing demographic changes, endeavor to
reinforce population, increase birth rates, and establish a sustainable
balance within family structures through economic, social, and cultural
support policies. The experience of population control policies further
demonstrates that legislation can have profound and long-term effects on
social structures. Therefore, the transition from scattered and reactive
lawmaking to comprehensive, coherent, and forward-looking legislation
is an inevitable necessity for the dynamism, cohesion, and effectiveness
of the family law system in Iran.

Conclusion

The analysis of Iran’s family system can be divided into two periods:
before and after the Islamic Revolution. Prior to the revolution, family
laws were largely piecemeal and lacked government intervention. After
the revolution, with increasingly complex social developments and
Western influences, the need for legislative involvement grew. The legal
system adopted three approaches: first, enacting piecemeal regulations or
obtaining fatwas to address specific issues, such as Ojrat al-Misl for
wives, nationality of children of Iranian women, and minimum marriage
age; second, leaving issues unregulated and deferring them to the
judiciary, which led to conflicting rulings and case accumulation in areas
like mabhr, child marriage, wives’ employment, and conflicts between the
Ferash Principle and DNA evidence; third, active and forward-looking
engagement from the 1390s onwards, with comprehensive laws such as
the Family Support Law 1391, the General Family Policies 1395, the Law
on Protection of Children and Adolescents 1399, and the Family Support
and Population Growth Law 1400, which have positively transformed
Iran’s legal system.
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