Civil Jurisprudence Doctrines

q ‘ Print: 2251- 936x
b Online: 2783- 3690

The Obligation of the Seller to Cure Non-Conformity in
Cases of Breach of Contractual Descriptions in Imami
Jurisprudence and the Convention on the International

Sale of Goods (CISG)

Mohammad Amin Kabiri! @

| Ebrahim Abdipour?

1. Corresponding Author, Level Four Seminary Student, Seminary of Qom; PhD Student in Private
Law, Faculty of Law, University of Qom, Qom, Iran. Email: maminkabiri@yahoo.com

2. Full Professor, Department of Private Law, University of Qom, Qom, Iran. Email:

drabdipour@yahoo.com

Article Info ABSTRACT
Despite the rational and legal-religious obligation to
Article type: fulfill contracts, breaches concerning contractual
Research Article descriptions occur in many transactions. It may become

Article history:

Received: 14 July 2024
Revised: 3 November 2024
Accepted: 1 January 2025

Available online 5 February
2025

Keywords:

Breach of Description, Cure
of Non-Conformity,
Conformity of Goods,
Imami Jurisprudence,
United Nations Convention
on Contracts for the
International Sale of Goods
(CISG).

apparent after the contract's conclusion or after the
delivery of the goods that the subject matter lacks the
agreed-upon qualities. In Islamic jurisprudence and
Iranian law, the only generally recognized legal
consequence of a breach of description is the option of
rescission (khiyar al-faskh), whereas in many cases
terminating the contract may run contrary to the interests
of the beneficiary of the condition or even both
contracting parties. Therefore, it is necessary to re-
examine jurisprudential sources to explore other remedies
for breach of description. One such remedy, which has
not been adequately addressed, is the possibility of
obliging the seller to cure the non-conformity of the
goods. Employing an inferential (ijtihad-based)
methodology, the present study examines the juristic
foundations of “compelling the cure of non-conforming
goods” and comparatively analyzes this issue within
Islamic jurisprudence, Iranian law, and the United
Nations Convention on Contracts for the International
Sale of Goods (CISG). The legal nature of a descriptive
condition, rational legal presumptions, and certain
hadiths constitute evidence for obliging the seller to cure
non-conformity in transactions involving specified goods,
which is specifically examined in this study.
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Extended Abstract

Introduction

Statement of the Problem:

In Iranian law, in cases of non-conformity with a stipulated description in
sales of specific goods (‘ayn mu ‘ayyan), the buyer’s sole recognized
remedy is rescission under Article 235 of the Civil Code. This approach is
inefficient in certain transactions—particularly complex ones—and may
impose unnecessary costs. By contrast, the CISG, regardless of whether
goods are specific or generic, recognizes alternative remedies, including
compelling the seller to cure the lack of conformity, although the scope of
these remedies requires scrutiny. The central question of this research is
whether compelling cure can be inferred from Imami jurisprudence and
accepted within Iranian figh and law.

Research Objectives:

Existing studies have rarely provided a precise juristic analysis of the
obligation to cure non-conformity. This research hypothesizes that, under
certain conditions, compelling cure in sales of specific goods is acceptable
within Imami jurisprudence and Iranian law.

Literature Review and Hypothesis:

Previous studies have rarely addressed a precise and comprehensive
juristic analysis of the obligation to cure non-conformity. The hypothesis
of this research is that, under certain conditions, compelling the seller to
cure non-conformity in sales of specific goods is acceptable within Imami
jurisprudence and Iranian law.

Synthesis and Comparative Assessment of Sources:

By placing the dominant juristic view—according to which rescission is
the exclusive remedy—alongside the approach adopted in the CISG,
which recognizes a diversified set of contractual remedies, this research
highlights an existing gap and proposes, through a reassessment of juristic
sources, a third theory. According to this theory, in sales of specific goods,
considering juristic evidences including the legal nature of contractual
descriptions, the buyer should be entitled to compel the seller to cure the
lack of conformity—despite this remedy not being accepted in prevailing
Iranian figh and legal practice. In contrast, in sales of generic goods, such
compulsion is unwarranted; since delivery of non-conforming goods is
deemed equivalent to non-delivery, the seller remains obliged to provide
conforming goods by any means, whether through replacement or repair.



Target Audience:
The findings of this research are relevant to legal scholars, researchers in
figh and law, students, and legislators.

Methodological Suitability to Objectives:

Given the figh—legal nature of the subject and the necessity of comparison
with the CISG, an inferential-analytical and comparative methodology is
appropriate for achieving the research objectives.

Theoretical Approach:
This research adopts an ijtihad-based and revisional approach. While
remaining committed to the foundations of Imami jurisprudence, it
reanalyzes juristic evidence and principles to offer a more efficient
interpretation of the legal consequences of non-conformity with
contractual descriptions.

Method

Research Design:

This study is fundamental-theoretical research conducted with a
descriptive—analytical and comparative approach. It examines and
compares the theoretical foundations of a legal remedy within Imami
jurisprudence and the CISG.

Sources and Materials:

The sources include authoritative figh texts on transactions, the Iranian
Civil Code, the text of the CISG, and legal scholarship related to its
interpretation and analysis

Analytical Axes:

The analysis focuses on distinguishing between specific and generic
goods; examining juristic foundations for compelling cure in sales of
specific goods (including the legal nature of descriptive conditions, textual
evidence, and rational grounds); and analyzing the concept of “curing non-
conformity” as both a right of the buyer (to compel the seller) and a right
of the seller (to prevent rescission) under the CISG.

Data Collection Method:
Data were collected through library-based research and direct consultation
of primary jurisprudential, legal, and international sources.

Research Stages:

The study consists of analyzing the dominant juristic and legal position
regarding the exclusivity of rescission, presenting the theory of
compelling cure, and comparing it with the provisions of the CISG.



Findings

Jurisprudential Results

1. Rejection of the Exclusivity of Rescission

The analysis demonstrates that the restrictive view confining the
consequences of non-conformity with description in sales of specific
goods exclusively to rescission lacks conclusive juristic support, and that
contrary evidence exists.

2. Establishing the Right to Compel Cure

By accepting such evidence, the buyer, in cases of non-conformity, is
entitled to compel the seller to cure the defect or repair the goods—a right
more consistent with rational commercial practices.

3. Distinction Between Specific and Generic Goods

This analysis applies specifically to sales of specific goods. In sales of
generic goods, non-conformity is tantamount to non-delivery, and the
seller’s obligation to provide conforming goods remains intact.

Comparative Results (CISG)

1. Explicit Recognition of the Right

The CISG explicitly recognizes curing non-conformity as one of the
contractual remedies.

2. Buyer’s Right

The buyer may request repair or cure of the goods in the event of non-
conformity, provided that such a request is reasonable.

3. Seller’s Right

The CISG also allows the seller, even after the delivery deadline, to cure
non-conformity under reasonable conditions.

4. Key Differences from Juristic Analysis

(a) Unlike Imami jurisprudence, the CISG applies this rule to both specific
and generic goods;

(b) the CISG treats cure of non-conformity as a bar to rescission, whereas
in the proposed juristic model—given the limited scope of this research—
curing non-conformity is established as an obligation of the seller and a
corresponding right of the buyer.

Conclusion

Significance of the Issue and Answer to the Main Question:

The results indicate that limiting the remedies for non-conformity with
description to rescission lacks a strong juristic foundation, and that under
Imami jurisprudence the buyer may be entitled to compel the seller to cure
the lack of conformity.



Connection to Broader Issues:

These findings align with the contractual principle of prioritizing
performance over termination and demonstrate that Imami jurisprudence
possesses the capacity to accommodate efficient solutions compatible
with contemporary transactional needs.

Confirmation of the Hypothesis and Theoretical/Practical
Implications:

The hypothesis concerning the in ferability of the right to compel cure is
confirmed. Theoretically, this outcome revises the prevailing view;
practically, it promotes contract preservation and reduces the adverse
effects of rescission.

Potential Applications:

The findings may inform legislative reform and judicial practice by
facilitating the explicit recognition of compelling cure as a contractual
remedy.

Unresolved or Emerging Issues:

The recognition of a “seller’s right to cure” that would bar the buyer’s
right of rescission remains a topic requiring independent research within
Imami jurisprudence.
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1. warranty, a promise or guarantee made by a seller or lessor about the characteristics
or quality of property, goods, or services. A warranty can be either “express” (i.e.,
explicit oral or written representations about the quality or identity of the item) or
“implied” (i.e., inferred into the contract in accordance with legal requirements), and
it can serve to help the purchaser or lessee to secure receipt of conforming goods or
provide a remedy for breach of the agreement by the seller. In the event that a warranty
is breached, the law provides the injured party with the right to monetary damages,
repair of the original good, or replacement with substitute goods. A warranty combines
with the laws governing negligence and strict liability to provide protection to
consumers as to product safety and contractual integrity.
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